TRANSMISSION PROVIDER 

and

TRANSMISSION CUSTOMER

OPEN ACCESS TRANSMISSION TARIFF ESCROW AGREEMENT

This Escrow Agreement, dated _________, 2009 (this "Escrow Agreement"), is entered into by and among Transmission Customer, Transmission Provider and Financial Institution, as Escrow Agent ("Escrow Agent").

Whereas, Transmission Customer has entered into a letter agreement with Transmission Provider, dated                , (the "Letter Agreement"); and

Whereas, said Letter Agreement requires the creation of an escrow account to secure certain payments to be made by Transmission Customer to Transmission Provider for purposes of obtaining transmission service on Transmission Provider’s electric power system; and

Whereas, Escrow Agent has agreed to serve as Escrow Agent pursuant to the terms set forth herein.

Now, therefore, the parties hereto agree to the following terms:

1.  Receipt of Escrow Funds. Upon execution hereof, Transmission Customer shall deposit with the Escrow Agent by wire transfer of immediately available funds the sum of $                    , to be deposited into the Escrow Account (hereinafter referred to as the "Escrow Funds").

2.  Investments.   Transmission Customer shall provide the Escrow Agent with written instructions to invest the Escrow Funds in one of the following types of securities, which Transmission Customer shall select from the following list of investments permitted by Section 5.1 of the Letter Agreement: “any Federally backed or insured investments, including repurchase agreements with public depositories, United States Treasury securities, securities issued by an agency of the United States Government, and commingled funds maintained by the Escrow Agent that are oriented toward such investments.  Any interest income earned from the investment of the Escrow Funds shall be disbursed to Transmission Customer upon written request by Transmission Customer.   The parties agree that, for tax reporting purposes, all interest or other taxable income earned on the Escrow Funds in any tax year shall be taxable to Transmission Customer.

On or prior to the date of the execution of this Escrow Agreement, Transmission Customer shall within thirty (30) days after the date hereof, provide Escrow Agent with certified tax identification numbers by furnishing appropriate IRS forms W-9 or W-8 and other forms and documents that Escrow Agent may reasonably request.  The parties hereto understand that if such tax reporting documentation is not so certified to Escrow Agent, Escrow Agent may be required by the Internal Revenue Code of 1986, as amended, to withhold a portion of any interest or other income earned on the Escrow Fund pursuant to this Escrow Agreement.

To the extent that Escrow Agent becomes liable for the payment of any taxes in respect of income derived from the investment of funds held or payments made hereunder, Escrow Agent shall satisfy such liability to the extent possible from the Escrow Funds.  Transmission Customer agrees to indemnify and hold Escrow Agent harmless from and against any taxes, additions for late payment, interest, penalties and other expenses that may be assessed against Escrow Agent on or with respect to any payment or other activities under this Escrow Agreement unless any such tax, addition for late payment, interest, penalties and other expenses shall arise out of or be caused by the actions of, or failure to act, by Escrow Agent.

3.  Disbursement of Funds.
The Escrow Agent shall disburse funds from the Escrow Account to Transmission Customer upon receipt of a written notice from Transmission Provider authorizing disbursement of funds.  The Escrow Agent shall disburse funds from the Escrow Account to Transmission Provider upon receipt of written notice from Transmission Provider stating that “Transmission Customer has not made full payment for the first month’s transmission service.”  When providing written direction regarding the final disbursement of funds to Transmission Customer, Transmission Customer and Transmission Provider shall include in the joint written notice to the Escrow Agent explicit notice that the subject disbursement is the final disbursement to Transmission Customer and the Transmission Provider shall provide explicit instructions for disposition of any remaining funds held by the Escrow Agent.     

4. Duty of the Escrow Agent; Limitation of Liability. The sole duty of Escrow Agent is to receive the Escrow Funds and invest the same pursuant to Section 2, pending disbursement pursuant to Section 3 of the Escrow Agreement. Escrow Agent is not responsible for ensuring that the parties are using the Escrow Funds for any stated or express purposes. Escrow Agent is not responsible for accounting or maintaining any records other than to document the wire transfers received, Escrow Funds disbursed, interest earned and disbursed, and as necessary to satisfy Section 5.2 of the Letter Agreement.   Escrow Agent is not responsible and does not warrant, convey or guarantee in any form or manner that the disbursed Escrow Funds will be used by the parties for the purpose herein stated or stated elsewhere.  Under no circumstances will the Escrow Agent be deemed to be a fiduciary to Transmission Customer or Transmission Provider or any other person under this Escrow Agreement.  The Escrow Agent shall neither be responsible for, nor chargeable with, knowledge of the terms and conditions of any other agreement, instrument, or document other than this Escrow Agreement or a document specifically referenced in this Escrow Agreement, whether or not an original or a copy of such agreement has been provided to the Escrow Agent; and the Escrow Agent shall have no duty to know or inquire as to the performance or nonperformance of any provision of any such agreement, instrument or document.  No provision of this Escrow Agreement shall require the Escrow Agent to risk or advance its own funds or otherwise incur any financial liability or potential financial liability in the performance of its duties or the exercise of its rights under this Escrow Agreement.  THE ESCROW AGENT SHALL NOT BE LIABLE, DIRECTLY OR INDIRECTLY, FOR ANY (I) DAMAGES, LOSSES OR EXPENSES ARISING OUT OF THE SERVICES PROVIDED HEREUNDER, OTHER THAN DAMAGES, LOSSES OR EXPENSES WHICH HAVE BEEN FINALLY ADJUCATED TO HAVE DIRECTLY RESULTED FROM THE ESCROW AGENT’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, OR (II) SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGES OR LOSSES OF ANY KIND WHATSOEVER (INCLUDING WITHOUT LIMITATION LOST PROFITS), EVEN IF THE ESCROW AGENT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSSES OR DAMAGES AND REGARDLESS OF THE FORM OF ACTION.

5.   Documents. The Escrow Agent may conclusively rely upon and shall be protected in acting upon any statement, certificate, notice, request, consent, order or other document believed by it to be genuine and to have been signed or presented by the proper party or parties. The Escrow Agent shall have no duty or liability to verify any such statement, certificate, notice, request, consent, order or other document and its sole responsibility shall be to act only as expressly set forth in this Escrow Agreement. The Escrow Agent shall be under no obligation to institute or defend any action, suit or proceeding in connection with this Escrow Agreement unless first indemnified to its satisfaction by Transmission Customer.  

6.  Fees.  The Escrow Agent shall be entitled to compensation for its services as stated in the fee schedule attached hereto as Exhibit A, which compensation shall be paid by Transmission Customer. The fee agreed upon for the services rendered hereunder is intended as full compensation for the Escrow Agent's services as contemplated by the Escrow Agreement; provided, however, that in the event that the conditions for the disbursement of funds under the Escrow Agreement are not fulfilled, or the Escrow Agent renders any material service not contemplated in the Escrow Agreement, or there is any assignment of interest in the subject matter of the Escrow Agreement, or any material modification hereof, or if any material controversy arises hereunder, or the Escrow Agent is made a party to any litigation pertaining to the Escrow Agreement, or the subject matter hereof, then the Escrow Agent shall be reasonably compensated for such extraordinary services and reimbursed for all costs and expenses, including reasonable attorney's fees, occasioned by any delay, controversy, litigation or event, and the same shall be recoverable from Transmission Customer-Wilkinson.  If any amount due to the Escrow Agent hereunder is not paid within thirty (30) days of the due date, the Escrow Agent in its sole discretion may charge interest on such amount up to the highest rate permitted by applicable law.  The Escrow Agent shall have, and is hereby granted, a prior lien upon the Escrow Funds with respect to its unpaid fees, non-reimbursed expenses and unsatisfied indemnification rights, superior to the interests of any other persons or entities and is hereby granted the right to set off and deduct any unpaid fees, non-reimbursed expenses and unsatisfied indemnification rights from the Escrow Funds.  The Escrow Agent shall promptly notify the parties to this Escrow Agreement of the placement of a lien upon the Escrow Funds.

7.  Indemnification of Escrow Agent.     Transmission Customer hereby indemnifies and holds harmless the Escrow Agent from and against, any and all loss, liability, cost, damage and expense, including, without limitation, reasonable counsel fees, which the Escrow Agent may suffer or incur by reason of any action, claim or proceeding brought against the Escrow Agent arising out of or relating in any way to this Escrow Agreement or any transaction to which this Escrow Agreement relates (“Losses”) unless such Losses are finally adjucated to have been directly caused by the gross negligence or willful misconduct of the Escrow Agent. The Escrow Agent may consult counsel with respect of any question arising under the Escrow Agreement and the Escrow Agent shall not be liable for any action taken or omitted in good faith upon advice of such counsel.  The terms of this Section 7 shall survive the termination of this Escrow Agreement and, with respect to claims arising in connection with the Escrow Agent’s duties while acting as such, the resignation or removal of the Escrow Agent.

8.  Notices. All notices, requests, demands, and other communications under this Escrow Agreement shall be in writing and shall be deemed to have been duly given (a) on the date of service if served personally on the party to whom notice is to be given, (b) on the day of transmission if sent by facsimile/email transmission to the facsimile number/email address given below, and telephonic confirmation of receipt is obtained promptly after completion of transmission, (c) on the day after delivery to Federal Express or similar overnight courier or the Express Mail service maintained by the United States Postal Service, or (d) on the fifth day after mailing, if mailed to the party to whom notice is to be given, by first class mail, registered or certified, postage prepaid, and properly addressed, return receipt requested, to the party as follows:

If to Transmission Customer

Telephone: 

Fax: 

If to Transmission Provider 

Telephone: 

Fax: 

If to Escrow Agent:

Telephone: 

Fax: 

Any party may change its address for purposes of this paragraph by giving the other parties written notice of the new address in the manner set forth above.

9.   Successors and Assigns. Except as otherwise provided in this Escrow Agreement, no party hereto shall assign this Escrow Agreement or any rights or obligations hereunder without the prior written consent of the other parties hereto and any such attempted assignment without such prior written consent shall be void and of no force and effect. This Escrow Agreement shall inure to the benefit of and shall be binding upon the successors and permitted assigns of the parties hereto.

10. Governing Law; Jurisdiction. This Escrow Agreement shall be construed, performed, and enforced in accordance with, and governed by, the internal laws of the State of               or Federal law as applicable, without giving effect to the principles of conflicts of laws thereof.

11. Severability. In the event that any part of this Escrow Agreement is declared by any court or other judicial or administrative body to be null, void, or unenforceable, said provision shall survive to the extent it is not so declared, and all of the other provisions of this Escrow Agreement shall remain in full force and effect.

12. Amendments; Waivers. This Escrow Agreement may be amended or modified, and any of the terms, covenants, representations, warranties, or conditions hereof may be waived, only by a written instrument executed by the parties hereto, or in the case of a waiver, by the party waiving compliance. Any waiver by any party of any condition, or of the breach of any provision, term, covenant, representation, or warranty contained in this Escrow Agreement, in any one or more instances, shall not be deemed to be nor construed as further or continuing waiver of any such condition, or of the breach of any other provision, term, covenant, representation, or warranty of this Escrow Agreement.

13. Entire Agreement. This Escrow Agreement contains the entire understanding among the parties hereto with respect to the escrow contemplated hereby and supersedes and replaces all prior and contemporaneous agreements and understandings, oral or written, with regard to such escrow.

14. Section Headings. The section headings in this Escrow Agreement are for reference purposes only and shall not affect the meaning or interpretation of this Escrow Agreement.

15. Counterparts. This Escrow Agreement may be executed in counterparts, each of which shall be deemed an original, but all of which shall constitute the same instrument.  Each party shall provide an original counterpart executed by it to each of the other parties.

16. Resignation and Termination. Escrow Agent may resign upon 30 days advance written notice to the parties hereto. If a successor Escrow Agent is not appointed within the 30-day period following such notice, Escrow Agent may appoint a successor or may petition any court of competent jurisdiction to name a successor Escrow Agent or interplead the Escrow Funds with such court, whereupon Escrow Agent’s duties hereunder shall terminate.

This Escrow Agreement shall terminate upon completion of the final disbursement by the Escrow Agent pursuant to Transmission Customer’s and Transmission Provider’s written direction under paragraph 3 above. 

17. Disagreements.  If any conflict, disagreement or dispute arises between, among, or involving any of the parties hereto concerning the meaning or validity of any provision hereunder or concerning any other matter relating to this Escrow Agreement, or the Escrow Agent is in doubt as to the action to be taken hereunder, the Escrow Agent is authorized to retain the Escrow Funds until the Escrow Agent (i) receives a final non-appealable order of a court of competent jurisdiction or a final non-appealable arbitration decision directing delivery of the Escrow Funds, (ii) receives a written agreement executed by each of the parties involved in such disagreement or dispute directing delivery of the Escrow Funds in which event the Escrow Agent shall be authorized to disburse the Escrow Funds, or (iii) files an interpleader action in any court of competent jurisdiction, and upon the filing thereof, the Escrow Agent shall be relieved of all liability as to the Escrow Funds and shall be entitled to recover attorneys’ fees, expenses and other costs incurred in commencing and maintaining any such interpleader action.  The Escrow Agent shall be entitled to act on any such agreement, court order, or arbitration decision without further question, inquiry on consent.

18. Merger or Consolidation.  Any corporation or association into which the Escrow Agent may be converted or merged, or with which it may be consolidated, or to which it may sell or transfer all or substantially all of its corporate trust business and assets as a whole or substantially as a whole, or any corporation or association resulting from such conversion, sale, merger, consolidation or transfer to which the Escrow Agent is a party, shall be and become the successor escrow agent under this Escrow Agreement and shall have and succeed to the rights, powers, duties, immunities and privileges as its predecessor, without the execution or filing of any instrument or paper or the performance of any further act.

IN WITNESS WHEREOF, the parties hereto have caused this Escrow Agreement to be executed the day and year first set forth above.

Transmission Customer

By: __________________________________

Its: ____________________________________

Transmission Provider 

By: __________________________________

Its: ____________________________________

Financial Institute, as Escrow Agent

By: ______________________________________

Its: ______________________________________
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