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Alvarado Square 
Albuquerque, NM 87158-0920 
P 505 241-2700 
F 505 241-2386 
PNM.com 

April 18, 2008 

Ms. Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
Room 1-A 
888 First Street, N.E. 
Washington, DC 20426 
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A personal commitment 
to New Mexico 

Re: Public Service Company of New Mexico, 
Docket No. ER08-~r~'~-000 

Dear Ms. Bose" 

Pursuant to section 205 of the Federal Power Act ("FPA"), 16 U.S.C. § 824d (2000), and 
Part 35 of the Regulations of the Federal Energy Regulatory Commission ("Commission"), 
Public Service Company of New Mexico ("PNM") submits for filing an original and five copies 
of an "Engineering, Procurement and Construction Agreement" (the "Agreement") dated April 
11, 2008, between itself and High Lonesome Wind Ranch, LLC ("High Lonesome"). 

As explained more fully below, PNM requests waiver of the Commission's 60-day notice 
requirement, 18 C.F.R. § 35.3(a) (2007), to permit the Agreement to become effective on April 
11, 2008, the date the Agreement was executed by the parties. 

Background and Reason for Filing 

High Lonesome is planning to construct a 100 MW wind energy generation facility 
located approximately five miles south of the Willard 115 kV Switching Station ("Willard 
Station") in Torrance County, New Mexico, which is owned and operated by Tri-State 
Generation and Transmission Association, Inc. ("Tri-State"). High LOnesome has requested 
interconnection service for its wind generating facility from PNM pursuant to PNM's Open 
Access Transmission Tariff ("OATT"). Tri-State's electric transmission facilities in New 
Mexico are interconnected with PNM's transmission system and Tri-State is a part of the 
Balancing Authority for which PNM is responsible. Tri-State and PNM are signatories to 
several agreements and operating procedures that facilitate reciprocal considerations in the 
operation of their interconnected transmission systems. PNM, through its agreements with Tri- 
State has certain fights at Willard Station and it was determined that interconnection of the High 
Lonesome wind generation facility to PNM's transmission system could best be facilitated by a 
new interconnection point created at Willard Station. To facilitate the interconnection, Willard 
Station will need to be expanded and enhanced, and Tri-State as owner and operator of Willard 
Station, will be the entity completing the work through a separate contract for the capital 



~0080423-0015 FERC PDF (Unofficial) 04/21/2008 

Ms. Kimberly D. Bose 
April 18, 2008 
Page 2 

consa'uction and interconnection, which PNM and Tri-State will have entered into concurrently, 
and which has been filed separately with the Commission. 

In order to advance the implementation of the interconnection, High Lonesome has 
requested pursuant to Section 9 of the Large Generator Interconnection Procedures ("LGIP') in 
PNM's OATT, that PNM offer an Engineering and Procurement Agreement ("E&P Agreement") 
that authorizes PNM (through Tri-State, the entity that will perform the services called for under 
the E&P Agreement) to begin design, engineering and procurement of long-lead items necessary 
for the interconnection, while a Large Generator Interconnection Agreement ("LGIA") between 
PNM and High Lonesome is still under development. Pursuant to follow-on discussions between 
PNM and Tri-State and PNM and High Lonesome, it was decided that the scope of the E&P 
Agreement should be expanded to include the requisite construction activity associated with the 
expansion and enhancements to Willard Station. As a result, the Agreement is now an 
Engineering, Procurement and Construction Agreement ("EPC Agreement"). 

The EPC Agreement provides for the engineering, procurement, and construction 
services reasonably necessary in order to design, engineer, obtain bids, place purchase orders and 
otherwise to procure materials and equipment, and begin construction in connection with the 
proposed interconnection facilities and network upgrades at Willard Station. The EPC 
Agreement will ultimately be superseded by the LGIA between PNM and High Lonesome once 
it is executed, which is provided for in Section 7 of the EPC Agreement. 

Rates and Charges 

The EPC Agreement provides for the Intercounection Customer to pay the cost of all 
activities authorized by the Interconnection Customer. Pursuant to Section 4 of the EPC 
Agreement, High Lonesome has agreed to pay for all actual costs and expenses reasonably 
incurred by PNM and an itemized list of estimated costs is included in Exhibit A to the EPC 
Agreement. All of the costs shown in Exhibit A are estimated amounts prepared by Tri-State, 
and will be ta'ued-up to the actual costs incurred, once such costs are known. 

Effective Date 

PNM respectfully requests waiver of the Commission's prior notice and filing 
requirements. See Prior Notice Filing Requirements Under Part II of the Federal Power Act, 64 
FERC ¶ 61,139 (1993). The Commission has determined that waiver of the notice requirements 
will be granted for agreements as long as the agreements are filed within 30 days after service 
commences) PNM is filing the E&P Agreement within 30 days of its execution. As a result, 
PNM requests that the Commission establish an effective date of April 11, 2008, for the EPC 
Agreement. 

i See. e.g., Elkem Metals Company - Alloy, L.P., 114 FERC ¶ 61,181 at n.7 (2006), citing Prior Notice and 
Filing Requirements Under Part I1 o f  the Federal Power Act, 65 FERC ¶ 61,081 at 61,984 (1993) (finding that 
waiver oftbe 60-day prior notice will be granted if service agreements are fried within 30 days a_tier service 
conlmcrlccS). 
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Designation 

PNM is filing the EPC Agreement as PNM Service Agreement No. 286 under the PNM 
OATT. 

Waiver of FlUng Requirements 

To the extent that any filing requirement in Pan 35 of the Commission's regulations is 
not satisfied by this filing and the materials enclosed herewith, PNM respectfully requests waiver 
of such requirements. 

Correspondence 

PNM requests that the following persons be included on the official service list in these 
proceedings and that all communications concerning this filing be addressed to the following 
persons: 

Charles V. Garcia 
Senior Counsel, Regulatory Policy 
PNM Resources Inc. 
Alvarado Square, MS-0806 
Albuquerque, NM 87158 
(t) 505-241-4939 
(f) 505-241-0866 
(e) charles.garcia@pnmresources.com 

Amie V. Colby 
TROUTMAN SANDERS LLP 
401 9 ~ Street, NW, Suite 1000 
Washington, DC 20004 
(t) 202-274-2922 
(f) 202-654-5605 
(e) amie.colby~utmansanders.com 

and 

MI'. James G. Butler 
Public Service Company of New Mexico 
Alvarado Square (MS-0920) 
Albuquerque, New Mexico 87158 
(t) (505) 241-2388 
(f) (505) 241-2386 
(e) jbutler~pnm.com 
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Service and Posting 

Copies of this filing have been served on High Lonesome, and have been provided to the 
New Mexico Public Regulation Commission and the New Mexico Attorney General for 
informational purposes. This filing also will be posted in conformance with 18 C.F.R. § 35.2(d) 
(2007). 

Sincerely, 

James G. Butler 
Regulatory Project Manager 

Attachment 

co: Mr. Roger Ekltmd - PNM 

High Lonesome Wind Ranch, LLC 
C/o Edison Mission Energy, Inc. 
18101 Von Karman Avenue, Suite 1700 
Irvine, California 92612-1046 
Attention: Craig Pospisil 

Mr. Warren Byrne 
President & CEO 
Foresight Wind Energy, LLC 
657 Mission Street, Suite 504 
San Francisco, CA 94105 

Mr. Ronald X. Montoya 
New Mexico Public Regulation Commission 
224 East Palace Avenue 
Santa Fe, New Mexico 87501-2013 

Jeff Taylor, Esq. 
Assistant Attorney General 
State of New Mcxico 
PO Drawer 1508 
Santa Fe, NM 87504-1508 
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Public Service Company of New Mexico 
FERC Electric Tariff 
Second Revised Volume No. 6 

Service Agreement No. 286 

SERVICE AGREEMENT NO. 286 

UNDER 

PUBLIC SERVICE COMPANY OF NEW MEXICO 

FERC ELECTRIC TARIFF 

SECOND REVISED VOLUME NO. 6 

Engineering, Procurement and Construction Agreement 

between 

Public Service Company of New Mexico 

and 

High Lonesome Wind Ranch, LLC 

Issued By: 

Issued On: 

James G. Butler 
Regulatory Project Manager 
April 18, 2008 

Effective Date: April I l, 2008 
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ENGINEERING, PROCUREMENT AND CONSTI~UCTION AGI~[~'~ENT 

THIS ENGINEERING, PROCUREME~ AND CONSTRUCTION AGREEMENT ("EPC 

~ is made and entered in~ this _.L~_ day of Ap~,  20~ ,  by and between Publ/c Servlc e ''-1"=- 

Company of New ~ CPNM"), • New Mexi~ w r p a r a ~  ("Transmission Provider') and High 

Loncsmne Wind Ranch, LLC, • Dclawue limited liability company ("Inte~onnecfioe Custo=er% 

Inten~nnecfio~ Customer and Transmissio~ Provida each may be r e ~  to am • "Party" or 

collectively as the "Partieu." 

WHEREAS, Intezcoanection Customer is plmming to ~ a I00 MW wind g~q~,  

8ene~ming facility ("Project"); and 

WHEREAS, Transmb~on Pmv/dm has an Opea Access Transmission Tariff ("OATI"), 

which includ~ the Large Generator Imerceenecfon Promdum, ("LGIP") and the ~ pm 

fonna L ~ e  G e n m ~ r  I n ~ - t i ~  Al l rmm~ ("LOIN'), m file with and made effective by the 

Federal F ~  ~ Comm~o~ CFF~C"); ~d 

WHEREAS, purm~at to the OATT, ~ ~ has ~ 

in~.n:om~'ti~ ~'vice for ~he Project from Tnmmimi~ l'mvid~, ~d 

WHEREAS, ia one"  to - a v ~ m  d~ implm~mtafion of the i n m m m ~ m ~  ~ 

Customer has requested, punmam to the OATr, ~ T m o a  Pmv/d~ be$in certain scdvitim 

relative to the ~ o n  of the Project price to the ccmpk~/oa and cx~'ufion of the LGIA 

specified in the OATr; and 

~ ,  Secti¢~ 9 of the LGIP pmvidm that upon the requm/by th~ ~ 

~ ,  Ttammlmion Provider ~ off~ an Eal~inmcin8 and lhocm'mm~ ~ ("E&P 

Agreement") that ~ T a i o n  Provider W beg/n e ~  a~d pmc~eme~ o f l o ~  

le~l-lime iten~ necm~wy for lhe e ~ s b ~  of ll~ ~ and 

WHEREAS, l~e LGIP l~ovidm lha~ I ~  E&P ~ ,dudl provide for II~ In te tcoaa~on 

C ~ o r a ~  ~o pW the ¢mt of  ~ ~'fivifim ~ b o r b ~  by t ~  Imacmmmtlon C~om~" ~ 1  m mslm 

~tvance p s y m e ~  or provide o t l~  w ~ t o ~ y  u¢~r~y for ~ h  ~ ;  and 

WH]ER.EAS, ~ P a r ~  ~v~ ~ m d  to ~ m d  tl~ ¢o1~ of ~ E&I' P 4 F m ~  to iacludc 

certain comm~cfim a~/vitlm directly related to the msinmdnS aad p n ~ ' u n ~ m  services to be 

provided, snd crm~ an EPC Agmmmmt ~ to mcml~ u p m ~  ofth~ in~n:cunm~o~ of ~hc ~ j ~  

m Trammimion Prov~dcx's m m ~ m / ~ o n  system; 
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h 

1. ~ p t to the mua/al  C O v e n ~  coata/ned 

Prerequisites . . . . .  lCrras o£ ~ E I ~  d la'OVid~l tha" " to b e  Provided 
.L ~ l n e d  ia .L r~- A ~ , - - -  t mlereo-  . ~ .  In 

~..~_ uog T m . ~ .  J olhera4s. " ~ '  tit//ed , -  ~aj Is 
- ' ~ n e e r i n ~ s  . --"o,mSS/on ~._ ' . n ~ l k / n . ~ . .  ~u oOtnplv • 

o erviees as - -  " rov ider  - -  ~ * U a S l a m h t /  # With an~ 
further deseri~ - nn~her ae sc r i~ -~ -  . saal l  cotruneace _ Progress toward,,,  . . J 

.~ " ~ " e t i o n  S e ~ -  , o e r v i e e s , ~  _ . ~ , v m c s  ) ,  t h e  - "~'neneed the 

ayStera,,~ , met eleelric-. - trus E p  C A ~ v l c e s  aa f;, . . .  -- 
S. , ; .^~,  : revolves the Tr= . . . .  . al transm/asioa fa~ . . . .  greement, the Pro;,,-. • -,~taer desex'bed 

"",,~mng Station a, , , ,  . " " ~ ' m ~ t ° a  PrOv/d~..~ aclut/es ("Tra . . . .  ~"~' m|erconaec,:_ 
a .A .1. ~ Wihard e,,. ~ lran.. . . :  - ' ~ s i o ~  ~ uul~ tO 
~'~' H'a2~mi,,,. o,ation',~ , , ,  - - "a~as ioa  S " "  crovider -,.~ 

• toSS,on A . . . . .  . --" Willard , ~ - .  YSwm Ioe~.,.J "raaSrniSS:- 
Services, the ~x,__ """~¢~atl°", Inc. ('~ra ,,. o~auon is owned , . ~  - " ~  a~ the W i l h , a  . -  , o n  

. ~ u c  " . - o 1 , ~  , " u u O  . . u u  l l S  k beh=u, moment  .¢~..._, 3 ,  which ... ' l~.~ted by  "~ • - V 
- " ~  Of "1" "~" v~ees, an.4 .,_ u Will be "~ .r ~rt-~;hU.e r-_ 

In l - - -  t ~ i o a  ~-_ . : - ' ~  me CO~trucao. ,, me eality eorgol.,a_ ~r~neraaoa 
,.-:on.~t/o n , . _  • ,ovlaer, ,ride- "~erVic~,  de..  .-,,ag the E o ~ . . _  

1%viae  r , ' -on tcac t  No T.~ ~-  • a separate r~_ ~med ia this E * , ~ .  ,~',¢ering 

Fo -, , .a is bein ' , - 0 ~ . . , ,  ~ ' ~ l  COlz~.- 
or ptu~oSes o f  thi~ ~ . .  - , ,~  e t ~ d  i~to ,.~ - ' r ' , , ,mng Contract,,~ - "~truction trod 

-"*  ~a."  Agreement:  v°°Curr~uY herewitlL ~ oetween TranstniSsion i 'Transmission Pro " 
a¢ludiag all M e , ~ .  V~der Intetcom~ec.. 

• ";ring ~ - i  non F~eiliti ,, . 
teqa~red to be  ias~,)).~ .-.~u Pineal, eomm. . - .  . cs shall m c l w , -  

and operat,.~ , _  --.,~u as a resvdl o f . . -  • ~lCaOoas e q m p ~ .  "¢ all fac//~t/es and - -  
. ""  ° 'I  Tr~ . . . .  " '~ m t e r e o . , ~ .  ~ "  and Sys ' -  eqtapnaen. 
uRereonl~.cli _ - - u . m s s i o n  Provi., -"~'~.Lion o f  the r~ . J ~ 1h'Olee~on .. h 

,,- on as identified o -  " ~ [1"o111 the PO;" - rrojec.~ that will ~-  v,., t'aeilitias 

- . N e ~ ° r k  On~,~#_ ,, " r a g e  I o f  I in F.~-h: .  , . 7 '  o f  C / ~ g  e o r  ~ .  overled, conlrOlled 
oration facilities . _ , ' * , -~e~  Shall meaa . .  . ' °"  U aer~o.  ~ P  to the n_ .  

Provider T -  "ccessar2 to a ~ -  " "  addition., raocli" "-omt o f  
r~ .. "ansmiSsion S. . ":'Urnmodate in ,~ -  ~ l c~ °~ .  ~ d  " 
facilities. .vater~ aad ~, . ,  "~uonneCtioa o"  upgrades to a._ . 

-~u are not ~efined as ~ ~ the Projecl to the " - ' ~  Willarcl 
' raaemiSSioa n . _ . ,  ~ rantmiSsio. 

• , u v l ~ e r  r . - -  

2 
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"Engineering Services" shall mean the se~ices (and costs) set out in Exhibit A hereto 

(including such other related services and costs as agreed upon by Transmission Provider and Tri- 

State) reasonably nccossary in order to design and engineer the Transmission Provider Interconnection 

Facilities and the Network Upgrades at Willard Station (including the services of any consultant or 

professional engineering fn'ms that may be retained by Transmission Provider or Tri-State in 

connection therewith) to accommodate interconnection of the Project to the Transmission Provider 

Transmission System. 

"Procurement Services" shall mean the services (and costs) set out in Exhibit A (including 

such other related services and costs as agreed upon by Transmission Provider and Tri-Steta) 

reasonably necessary in order to specify, obtain bids, place purchase orders and otherwise to procure 

materials and equipment in connection with the Transmission Provider Interconneetion Facilities and 

Network Upgrades at Willard Station to accommodate interconnection of the Project to the 

Transmission Provider Transmission System. 

"ConsU'uction Services" shall mean the services (and costs) set out in Exhibit A (including 

such other related services and costs agreed upon by Transmission Provider and Tri-State) reasonably 

necessary in order to construct and install, and/or to cause to be constructed and installed all facilities 

and equipment required for the Transmission Provider Interconnection Facilities and the Network 

Upgrades at Willard Station, to accommodate interconnection of the Project to the Transmission 

Provider Transmission System. 

The Engineering Services, Procurement Services and Construction Services shall be 

collectively referred to herein as the "Services". All costs shown for the Services set out in Exhibit A 

are estimated amounts, prepared by Tri-State, to fund such Services in advance of their respective 

initiation. Tri-State will invoice Transmission Provider under the Corresponding Contract, in 

accordance with the "Cash-Flow" schedule set out on Page 4 of 5 of Ex.lu'bit A hereto, and 

Transmission Provider will send corresponding invoices to Interconncction Customer in accordance 

with the provisions set out in Section 5 below. All estimated costs advanced for the Services under 

this EPC Agreement will be trued-up to actual costs and invoiced (or refunded) in accordance with the 

provisions of Section 5 below. 

2. Performance Standards.  Each Party slmU perform all of  the obligations imposed on 

it by this EPC Agreement in accordance with Applicable Laws and Regulations, Applicable Reliability 

Standards, and Good Utility Practice. To the e x i s t  a Pm'ty is required or prevented or limited in 

taking any action by such laws, regulations and standards, such Party shall not be deemed to be in 

breach of this EPC Agreement. Notwithstanding anything in this EPC Agreement to the contrary, 

under no circumstances shall Transmission Provider be liable under the terms of this EPC Agreement 
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for any delay in completion of the Services, it being the intention of the Parties that the remedy for any 

delay in performance shall be as set out in the LGIA which, as oftbe date of  this EPC Agreement, has 

not yet been executed. Additionally, Transmission Provider will not commence or cause to be 

commenced any Services pursuant to this EPC Agreement until it has received the appropriate 

financial security as provided for in Section 3 below and written authorization from Interconnection 

Customer to proceed. 

3. Provision of Financial Security. Prior to the commencement of Services by 

Transmission Provider, Interconnecfion Customer shall provide Transmission Provider, at 

Interconnection Customer's option, a guarantee, surety bond, letter of credit or other form of financial 

security thal is acceptable to Transmission PTovider, in Transmission Provider's sole discretion, and is 

consistent with the Uniform Commercial Code of the Slate of New Mexico. Such financial security 

for payment shall be in an amount sufficient to cover the estimated costs of the Services and shall be 

reduced on a dollar-for-dollar basis for payments made to Transmission Provider for these purposes. 

The Parties agree that the initial amount of the financial security shall be $1,428,720, which repre~nts 

the total estimated costs set out on Page 4 of 5 of Exhibit A, less $113,000 as described in Section 5 

below. If a gtmranten is provided, such guarantee must be made by an entity that meets the 

creditworthiness requirements of Transmission Provider, and must contain terms and conditions that 

guarantee payment of any amount that may be due from lnterconnection Customer, up to an agreed-to 

maximum amount. If a letter of credit is provided, the letter of credit must be issued by a financial 

institution reasonably acceptable to Transmission Provider and must specify a reasonable expiration 

date. l f a  surety bond is provided, the surety bond must be issued by an insurer reasonably acceptable 

to Transmission Provider and must specify a reasonable expiration date. Interconnectinn Customer 

and Transmission Provider shall agree to what constitutes a reasonable expiration date. 

4. Compensation. Intercounection Customer shall be required to pay for all actual costs 

and expenses reasonably incurred by Transmission Provider in connection with providing or causing 

to be provided the Services. Such costs and expenses shall include, but not be limited to, all costs 

charged to Transmission Provider by Tri-Slate for the design, engineering, procurement of materials, 

and construction and installation of materials and equipment required for the Transmission Provider 

lntereonnecfion Facilities and the Network Upgrades, which costs shall include: all costs and expenses 

itemized in Exhibit A, including all actual contractor labor, material, equipment costs, and all lawfully 

chargeable taxes; and all of  Tri-Slate's expenses which shall include, but not be limited to, labor costs, 

and an allowance for stores overheads, pension, benefits, and labor overhead, and self insurance 

expenses. Tri-State's labor costs also include a reasonable allowance for administrative and general 

expenses not to exceed sixty-five percent (65%) of direct labor charges. Such costs and expanses shall 

4 
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also include any suspension or cancellation fees and costs incurred by Tri-State, in the event Tri-Stete 

is required to suspend, cancel or terminate any purchase order or other contract for the delivery of 

goods or services prior to the full performance uncl~ such purchase order or other contract and any 

costs incurred during a suspension, potential subsequent delay, and/or remobilization of Services, if 

applicable. 

5. Billing and Payment. Transm/~ion Provider shaU submit invoices to 

Interennnection Customer at the address set out below for the estimates of amounts due for Services as 

set out on Page 4 of 5 to Exhibit A hereto, upon Transmission Provider's receipt of similar invoices 

from Tri-Stete under the Corresponding Contract. Such invoices shall be submitted and paid in 

advance of the initiation of such Services. Each invoice shall state the specifics to which the invoice 

applies and describe the Service~ to be provided~ Interconnection Customer shall pay the invoice 

within thirty (30) Calendar Days of receipt, provided, however, that Interconnection Customer shall, 

on the date of execution of this EPC Agreement, pay to Transmission Provider an initial payment of 

S113,000. All payments shall be made to the addresses set out below, in immediately available funds 

payable to Transmission Provider, or by wire transfer to the bank named end account designated by 

Transmission Provider. Payment of invoices will not constitute a waiver of any fights or claims either 

Party may have under this EPC Agreement. Transmission Provider will invoice Interconnectinn 

Customer for the difference, if  any, between the actual costs for the Services and the estimated 

amounts previously paid by Intereonnectiun Customer as described above, promptly upon receipt of 

any such actual cost invoice from Tri-State under the Corresponding Contract and Intereonnegtion 

Customer shall pay any such invoice within thh'ty (30) Calendar Days of  receipt. Transmission 

Provider shall refund to lnterenunection Customer any amount by which the actual payment by 

Intercounection Customer for the estimated costs for Services exceeds the actual costs of Services 

within thirty (30) Calendar Days of receipt of those same amounts from Tri-Stato under the 

Corresponding Contract. The Parties agree that any actual cost true-up invoice/refund may occur after 

the date that this EPC Agreement has been superseded by an LGIA between the Parties. Transmission 

Provider and Interennnection Customer agree to address any billing dispute in accordance with the 

provisions of Section 18. In no event shall Transmission Provider be obligated to provide, or cause to 

be provided, Services if Intercounection Customer falls to make any payment due hereunder. Within 

thirty (30) Calendar Days aller the resolution of the dispute, if it is determined that one Party owes 

money to the other Party, the Party owing shall pay the amount due with interest calculated in accord 

with the methodology set forth in FERC's regulations at 18 CFR § 35.19a(aX2)(iii). 

5 
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Billings and payments shall b¢ sent to the following addresses: 

Pavments to Transmission Provider:. 

By Che : 
Public Service Company of New Mexico 
414 Silver Ave, S.W. 
Mall Stop 0504 
Albuquerque, NM 87102 
Attention: Kathy Maddux 
Telephone: (505) 24%2565 
Fax: (505) 241-4363 

Wells Fargo Bank 
PNM Depository Account 
Albuquerque, New Mexico 
Bank Acct # 651-10036-98 
ABA # 121-000-248 
Attention: Kathy Meddux 
Telephone: (505) 241-2565 
Fax: (505) 241-4363 

Billinas to Interconnection Customer: 

High Lonesome Wind Ranch, LLC 
CIo Edison Mission Energy, Inc. 
18101 Von Karman Avenue, Suite 1700 
Irvine, Califomia 92612-1046 
Attention: Carol C-erraughty 
Telephone: (949) 798-7822 
Fax: (949) 225-7781 

6. Indemnity and Consequential Damages. 

6.1 lademnlty. The Panics shall at all t/runs indemnify, dcfcnd, and hold the 

other Party (and its Afflliatcs, their rnspcctive directors, officers, employees, agents) harmless from, 

any and all damages, losses, claims, incluRing claims and actions relating to or death of any person 

(inuluding employees) or damage to property, demands, suits, recoveries, costs and expense, court 

costs, attorney fees, and all other obligations by or to third partics, arising out of or resulting from the 

other Party's action or inaction of its obligations under this EPC Agreement on bchalf of the 

indemnifying Party, except in cases of gross negligence or intentional wrongdoing by the indenmified 

Party. 

6 



~0080423-0015 FERC PDF (Unofficial) 04/21/2008 

It shall be a condition to a Party's obligation to indemnify pursuant to this Section that it be 

given written notice of the obligation end in the case of claims, demands or suits, an opportunity to 

defend, and the right to approve any seulement. 

6.2 Consequential Damages. In no event shall either Party be liable under any 

provision of this EPC Agreement for any losses, damages, costs or expenses for any special, indirect, 

incidental, consequential or punitive damages, including but not limited to loss of profit or revenue, 

loss of the use of equipment, loss of business reputation and opportunity, cost of capital, cost of 

temporary equipment or services, whether based in whole or in part in contract, in tort, including 

negligence, strict liability, or any other theory of liability; provided, however, that damages for which 

a Party may be liable to the other Party under another agreement will not be considered to be special 

indirect, incidental, or consequential damages hereunder. The Parties hereby waive, release and 

discharge any and all claims for indirect, consequential, special, punitive and incidental damages and 

COSTS. 

7. Superugling LGIA. lnterconnection Customer has submitted a request for 

interconnection service, which is presentiy in Transmission provider's generator interconnection 

Queue, and the Parties expect to enter into an LGIA for the Project. This EPC Agreement shall 

terminate and be superseded upon the effective date of the LGIA, except with respect to any on-going 

payment, refund or other obligation as set out herein, including any resulting Audit obligation 

(including over or under payment settlement) as set out in Section 16, which will be carried over to 

and will remain an obligation to each respective Party under the LGIA, as applicable; end shall not 

alter the Interconnection Customer's Queue position or the In-Service Date for the Project. 

8. Regulatory Requirements and Governing Law.  

8.1 Regulatory Requirements. Each Party's obligations under this EPC 

Agreement shall be subject to its receipt of any required approval or certificate from one or more 

Governmental Authorities in form and substance satisfactory to the applying Party, or the Party 

making any required filings with, or providing notice to, such Governmental Authorities, and the 

expiration of any time period associated therewith. Each Party shall in good faith seek and use 

Reasonable Efforts to obtain such approvals. Nothing in this E I~  Agreement shall require 

Intereonnection Customer to take any action that could result in its inability to obtain, or its loss of, 

status or exemption under the Federal Power Act or the Public Utility Regulatory Policies Act of 1978. 

8.2 Adverse Regulatory Action. If any Governmental Authority or regulatory 

agency should take any action that would require any change or impose any additional requirements or 

conditions that would adversely affect this EPC Agreement, or any related agreement, including the 

Corresponding Contract, the Parties shall meet and coffer in good faith within thirty (30) Calender 
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Days after such Governmental Authority or regulatory agency issues such order or decision. No Party 

shall have any obligation under this EPC Agreement to accept any changes, additional requirements or 

conditions to this EPC Agreement or any related agreement imposed or required by such 

Govemmentel Authority or regulatory agency. If either Party has not agreed to the changes or 

modifications imposed or required by such Governmental Authority or regulatory agency at the end of 

such thirty (30) Calendar Day period, either Party may terminate this EPC Agreement upon written 

notice to the other Party, subject to the respective obligations of the Parties as set forth in Sections 

27.2 and 27.3 below. 

8.3 Governing Law. 

8.3.1 The validity, intea'pretation and performance of this EI~  Agreement and 

each of its provisions shall be guvemed by the laws of the State of New Mexico, without regard to its 

conflicts of law principles. 

8.3.2 This EPC Agreement is subject to all Applicable Laws and Regulations. 

8.3.3 Each Party expressly reserves the right to seek changes in, appeal, or 

otherwise contest any laws, orders, rules, or regulations of a Governmental Authority. 

9. Notices. 

9.1 General  Unless otherwise provided in this EPC Agreement, any notice, 

demand or request required or permitted to be given by either Party to the other and any instrument 

required or permitted to be tendered or delivered by either Party in writing to the other shall be 

effective when delivered and may be so given, tendered or delivered, by recognized national courier, 

or by depositing the same with the United States Postal Service with postage prepaid, for delivery by 

certified or registered mail, addressed to the Party, or personally delivered to the Party, at the address 

set out below: 

Transmission Provider: 

Secretary 
Public Service Company of New Mexico 
414 Silver Ave, S.W. 
Albuquerque, NM 87102 
Fax: (505) 241-2368 

And a copy to 

Lead Director, Transmission Operations 
Public Service Company of New Mexico 
414 Silver Ave, S.W. 
Mall Stop 0604 
Albuquerque, NM 87102 
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Telephone: (505) 241-4570 
Fax: (505) 241-4363 
Emai l :  gmiller~pnm.com 

IntQr~orlrlection Customer:. 

High Lonesome Wind Ranch, LLC 
C/o Edison Mission Energy, Inc. 
18101 Von Karman Avenue, Suite 1700 
Irvine, California 92612-1046 
Attention: Managing Director, Construction - High Lonesome 
Telephone: (949) 798-7908 
Fax: (949) 225-0809 
Emai l :  pgoldbrunner@edlsonmlssion.com 

And a copy to: 

High Lonesome Wind Ranch, LLC 
C/o Edison Mission Energy, Inc. 
18101 Von Karman Avenus, Suite 1700 
It vine, California 92612-1046 
Attention: General counsel 
Telephone: (949) 798-7976 
Fax: (949) 757-0807 
Email: seisen berg@edisonmission.com 

Either Party may change the notice information in this EPC Agreement by giving fifteen (15) 

Business Days written notice subsequent to the effective date of the change. 

9.2 Alternative Forms of Notice. Any notice or request required or permitted 

to be given by a Party to the other and not required by this EPC Agreement to be given in writing may 

be so given by telephone, facsimile or email to the telephone numbers and email addresses set out 

above. 

10. Force Ma|eure. 

10.1 Economic hardship is not considered a Force Majeure event 

10.2 Neither Party shall be considered to be in Default with respect to any 

obligation hereunder, other than the obligation to pay money when due, if prevented from fulfilling 

such obligation by Force Majenre. For purposes of this EPC Agreement, "Force Majeure" means 

any cause beyond the control of the Party affected, including, but not restricted to, failure or 

threat of  failure of  facilities, flood, earthquake, storm, fire, pestilence, lightning, epidemic, 

war, riot, civil disturbance or disobedience, labor dispute, labor or material shortage, 

9 
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sabotage, subversion, acts o f  terror, or r e ~ t  by court order or public or regulatory 

authority and action or non-action by, or failure despite the exercise o f  due difigence, to 

obtain necessary authorizations or approvals from any Governmental  Authority. A Party 

unable to fulfill any obligation hereunder (other than an obligation to pay money when due) by reason 

of Foree Majeurc shall give notice and the full particulars of such Force Majeurc to the other Party in 

writing or by telephone as soon as reasonably possible after the occurrence of the cause relied upon. 

Telephone notices given pursuant to this Section 10.2 shall be confirmed in writing as soon as 

reasonably possible and shall specifically state full particulars of the Force Majeure, the time and date 

when the Force Majeure occurred and when the Force Majeure is reasonably expected to cease. The 

Party affected shall exercise due diligence to remove such disability with reasonable dispatch, but 

shall not be required to accede or agree to any provision not satisfactory to it in order to settle and 

terminate a strike or other labor disturbance. 

11. Default. 

11.1 Genera l  No Default shall exist where such failure to discharge an 

obligation (other than the payment of money) is the result of  Force Majeme as def'med in this EPC 

Agreement or the result of  an act of omission of the other Party. Upon a Breach, the non-breaching 

Party shall give written notice of such Breach to the breaching Party. Except as provided m Section 

I 1.2, the breaching Party shall have thirty (30) Calendar Days from receipt of such notice within 

which to cure such Breach; provided however, if such Breach is not capable of  cure within thirty (30) 

Calendar Days, the breaching Party shall commence such cure within thirty (30) Calendar Days after 

notice and continuously and diligently complete such cure within ninety (90) Calendar Days from 

receipt of the notice; and, if  cured within such time, the Breach specified in such notice shall cease to 

exist. 

l l .2  Right to Terminate. If a Breach is not cured as provided in Section 

I I. 1, or if a Breach is not capable of being cored within the period provided for herein, the non- 

breaching Party shall have the fight to declare a Default and terminate this EPC Agreement by written 

notice at any thne until cure occurs, and be relieved of any further obligation hereunder and, whether 

or not that Party terminates this EPC Agreement, to recover from the breaching Party all amounts due 

hereunder, plus all other damages and remedies to which it is entitled at law or in equity. In the event 

of a termination by the non-breaching Party, the Parties shall abide by the respective obligations of the 

Parties as set forth in Section 27.2 and 27.3. The provisions of this Section will survive termination of 

this EPC Agreement until such obligations are satisfied. 

12. Asaignment. This EPC Agreement may be assigned by either Party only with the 
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written consent of the other;, provided that either Party may assign this EPC Agreement without the 

consent of the other Party to any Affiliate of the assigning Party with an equal or greater credit rating 

and with the legal authority and operational ability to satisfy the obligations of the assigning Party 

under this EPC Agreement; and provided further that Interconnection Customer shall have the right to 

assign this EPC Agreement, without the consent of Transmission Provider, for collateral security 

purposes to aid in providing financing for the Project, provided that Interconnection Customer wilt 

promptly notify Transmission Provider of any such assignmenL Any fmancing arrangement entered 

into by Intercormectinn Customer pursuant to this article will provide that prior to or upon the exercise 

of the secured party's, U'ustee's or mortgagee's assignment fights pursuant to said arrangement, the 

secured creditor, the tntstee or mortgagee will notify Transmission Provider ofthe date and particulars 

of any such exercise of assignment right(s), including providing the Transmission Provider with proof 

i~ meem the requireman~ of Section 3. Any a_~empted a~ignment that violales this Section is 

void and ineffective. Any assignment under this EPC Agreement shall not relieve a Party of its 

obligations, nor shall a party's obligations be enlarged, in whole or in part, by reason thereof. Where 

required, consent to assignment will not be unreasonably withheld, conditioned or delayed. 

13. SeverabRlty. If any provision in this EPC Agreement is finally determined to be 

invalid, void or unenforceable by any court or other Governmental Authority hay'rag jurisdiction, such 

determination shall not invalidate, void or make unenforceable any other provision, agreement or 

covenant of this EPC Agreement. 

14. Comparability. The Parties will comply with all applicable comparability and code 

of condoct laws, rules and regulations, as emended from time to time. 

15. Confidentiality. 

15.1 Confidentiality. Confidential Information shall include, without limitation, 

all information relating to a Party's technology, research and developmcnL business affairs, and 

pricing, and any information supplied by either of the Parties to the other prior to the execution of this 

EPC Agreement (Confidential Information"). Infornmtion is Confidential Information only if  i! is 

clearly designated or marked in writing as confidential on the face of the document, or, if the 

information is conveyed orally or by inspection, if the Pant  providing the information orally informs 

the Party receiving the information that the information is confidential. If requested by either Party, 

the other Party shall provide in writing, the basis for asserting that the information referred to in this 

Section 15 warrants confidential treatment, and the requesting Pan T may disclose such writing to the 

appropriate Governmental Authority. Each Party shall be responsible for the costs associated with 

affording confidential treatment to its information. 

15.2 Term for Confidential Information. During the term of this EPC 
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Agreement, and for a period of three (3) years after the expiration or termination of this EPC 

Agreement, except as otherwise provided in this Section 15, each Party shall hold in confidence and 

shall not disclose to any person Confidential Information. 

15.3 Scope. Confidential Information shall not include information that the 

receiving Party can demonstrate: (1) is generally available to the public other than as a result of  a 

disclosure by the receiving Party; (2) was in the lawful possession of the receiving Party on a non- 

confidential basis before receiving it from the disclosing Part'y; (3) was supplied to the receiving Party 

without restriction by a third party, who, to the knowledge nfthe receiving Party after due inquiry, was 

under no obligation to the disclosing Party to keep such information confidential, (4) was 

independently developed by the receiving Pant  without reference to Confidential Information of the 

diselnsing Party; (5) is, or becomes, publicly known, through no wrongful act or omission of the 

receiving Party or Breach of this EPC Agreement; or (6) is required, in accordance with Section 15.8 

of the EPC Agreement, Order of Disclosure, to be disclosed by any Governmental Authority or is 

otherwise required to be disclosed by law or subpoena, or is necessary in any legal proceeding 

establishing rights and obligations under this EPC Agreement. Information designated as Confidential 

Information will no longer be deemed confidential if  the Party that designated the information as 

confidential notifies the other Party that it no longer is confidential. 

15.4 Release of Confidential Information. Neither Party shall release or 

disclose Confidential Information to any other person, except to its Affiliates (limited by the Standards 

of Conduct requirements), subcontractors, employees, consultants, or to parties who may be or are 

considering providing Financing to or equity participation with Intereonnection Customer, or to 

potential purchasers or assignees of Interconnection Customer, on a need-to-know basis in connection 

with this EPC Agreement, unless such person has first been advised of the confidentiality provisions 

of this Section 15 and has agreed to comply with such provisions. Notwithstanding the foregoing, a 

Party providing Confidential Information to any person shall remain primarily responsible for any 

release of  Confidential Information in contravention of  this Section 15. 

15.5 Rights. Each Party retains all right.s, title, and interest in the Confidential 

Information that each Party discloses to the other Party. The disclosure by esch Party to the other 

Party of Confidential Information shall not be deemed a waiver by either Party or any other person or 

entity of the right to protect the Confidential Information from public disclosure. 

15.6 No Warrlmtles. By providing Confidential Information, neither Party 

makes any warranties or representations as to its accuracy or completeness. In addition, by supplying 

Confidential Information, neither Party obligates itself to provide any particular information or 

Confidential Information to the other Party nor to enter into any further agreements or proceed with 
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any other relationship or joiut venture. 

15.7 Standard of Care. Each Party shall nse at lnsst the same standard of care to 

protect Confidential Information it receives as it uses to protect its own Confidential Information from 

unauthorized disclosure, publication or dissemination. Each Party may use Confidential Information 

solely to fulfill its obligations to the other Party under this EPC Agreement or its regulatory 

requirements. 

15.8 Order  of Disclosure. If a court or a Government Authority or entity with 

the right, power, and apparent authority to do so requests or requires either Party, by subpoena, oral 

deposition, interrogatories, requests for production of documents, administrative order, or otherwise, 

to disclose Confidential Information, that Party shall provide the other Party with prompt notice of 

such request(s) or requirement(s) so that the other Party may seek an appropriate protective order or 

waive compliance with the terms oftlds EPC Agreement. Notwithstanding the absence of a protective 

order or waiver, the Party may disclose such Confidential Information which, in the opinion of its 

counsel, the Party is legally compelled to disclose. Each Party will use Reasonable Efforts to obtain 

reliable assurance that confidential treatment will be accorded any Confidential Information so 

furnished. 

15.9 Termination of Agreement  Upon termination of this EPC Agreement for 

any reason, each Party shall, within ten (10) calendar days of receipt of a written request from the 

other Party, use Reusonable Efforts to destroy, erase, or delete (with such destruction, erasure, and 

deletion certified in writing to the other Party) or return to the other Party, without retaining copies 

thereof, any and all written or electronic Confidential Information received from the other Party. 

15.10 Remedies, The Parties agree that mone~'y damages wouid be inadequate to 

compensate a Party for the other Party's Breach of its obligations under this Section 15. Each Party 

accordingly agrees that the other Party shall be entitled to equitable relief, by way of injunction or 

otherwise, if the fwst Party Breaches or threatens to Breach its obligations under this Section 15, which 

equitable relief shall be granted without bend or proof of damages, and the receiving Party shall not 

plead in defense that there would be an adequate remedy at law. Such remedy shall not be deemed an 

exclusive remedy for the Breach of this Section 15, but shall be in addition to all other remedies 

available at law or in equity. The Parties further acknowledge and agree that the covenants contained 

herein are necessary for the protection of leglthnute business interests and are reasonable in scope. No 

Party, however, shall be liable for indirect, incidental, or consequential or punitive damages of any 

nature or kind resulting from or arising in connection with this Section 15. 

15.11 Dhtcloenre to FERC, it, Staff', or  a State. Notwithstanding anything in this 

Section 15 to the contrary, and pursuant to 18 CFR section lb.20, if FERC or its staff, during the 
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course of an investigation or otherwise, requests information from one oftbe Parties that is otherwise 

required to be maintained in confidence pursuant to this EPC Agreement, the Party shall provide the 

requested information to FERC or its staff, within the time provided for in the request for information. 

In providing the information to FERC or its staff, the Party must, consistent with 18 CFR section 

388.112, request that the information be treated as confidential and non-public by FERC and its staff 

and that the information be withheld from public disclosure. Parties are prohibited from notifying the 

other Party to this EPC Agreement prior to the release of the Confidential Information to FERC or its 

staff. The Party shall notify the other Party to the EPC Agreement when it is notified by FERC or its 

staff that a request to release Confidential Information has been received by FERC, at which time 

either nfthe Parties may respond before such information would be made public, pursuant to 18 CFR 

section 388.112. Requests from a state regulatory body conducting a confidential investigation shall 

be treated in a similar manner, if consistent with the applicable state rules and regulations. 

15.12 Subject to the exception in Section 15.11, any information that a Party claims 

is competitively sensitive, commercial or financial information under this EPC Agreement shall not be 

disclosed by the other Party to any person not employed or retained by the other Party, except to the 

extent disclosure is (i) required by law, (ii) reasonably deemed by the disclosing Party to be required 

to be disclosed in connection with a dispute between or among the Parties, or the defense of litigation 

or dispute; (iii) otherwise pem~ttod by consent ofthe other Party, such consent not to be unreasonably 

withheld; or (iv) necessary to fulfill its obligations under this EPC Agreement or as a transmission 

service provider or a Control Area operator including disclosing the Confidential Information to an 

RTO or ISO or to a regional or national reliability organization. The Party asserting confidentiality 

shall notify the other Party in writing of the information it claims is confidential. Prior to any 

disclosures of the other Party's Confidential Information under this subparagraph, or if  any third party 

or Govermnentui Authority makes any request or demand for any of the information described in this 

subl~ragraph, the disclosing Pert,/agrees to promptly notify the other Party in writing and agrees to 

assert confidentiality and cooperate with the other Party in seeking to protect the Confidential 

Information from public disclosure by confidentiality agreement, protective order or other reasonable 

m ~ u r e s .  

16. Information Access and Audit Rights. 

16.1 Information Access. Each Party (the "disclosing Party') shall make 

available to the other Party information that is in the possession of the disclosing Party and is 

necessary in order for the other Party to: (i) verify the costs incurred by the disclosing Party for which 

the other Party is respoos~le under this EPC Agreement; and (ii) carry out its obligations and 

responsibilities under this EPC Agreement. The Parties shall not use such information for purposes 

14 
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out, (c) all issues concerning material provided for constzuctJon of the Transmission Provider 

I.nterconncction Facilities and Network Upgrades have been resolved, and (d) as-built drawings under 

the Corresponding Contract have been completed and provided as required. Transmission Provider 

and Tri-State agree to use Reasonable Efforts to ensure that the Project Completion Date does not 

occur more than twenty-four (24) months after the Commercial Operation Date o f  the Project. 

16.4.2 Audit Rights Period for All Other  Accounts and Records. 

Accounts and records related to either Party's performance or satisfaction of all obligations under this 

EPC Agreement subject to the Project Completion Date described in Section 16.4.1 shall be subject to 

audit as follows: (i) for an audit relating to cost obligations, the applicable audit rights period shall be 

twenty-fuur (24) months after the auditing Party's receipt of an invoice giving rise to such cost 

obligations; and (ii) for an audit relating to all other obligations, the applicable audit rights period shall 

be twenty-four (24) months after the event for which the audit is sought. 

16.5 Audit Results. If an audit by a Party determines that an overpayment or an 

underpayment has occurred, a notice of such overpayment or underpayment shall be given to the other 

Party together with those records from the audit which support such determination. Refunds for 

overpayments or payment of deficiencies shall be made by the owing Party, without interest, as soon 

as practicable, but in no event later than thirty (30) Calendar Days after resolution of the audit 

findings. 

17. Subcontractors. 

17.1 Genera l  Nothing in this EPC Agreement shall prevent a Party from 

utilizing the services of any subcontractor as it deems appropriate to perform its obligations under this 

EPC Agreement; provided, however, that each Party shall require its subcontractors to comply with all 

applicable terms and conditions of this EPC Agreement in providing such services and each Party 

shall remain primarily liable to the other Party for the performance of such subcontractor. 

17.2 Responsibility of Principal. The creation of any subcontract relationship 

shall not relieve the hiring Party of any of its obligations under this EPC Agreement The hiring Party 

shall be fully responsible to the other Party for the acts or omissions of any subcontractor the hiring 

Party hires as if no subcontract had been made; provided, however, that in no event shall Transmission 

Provider be liable for the actions or inactions of Intereounection Customer or its subcontractors with 

respect to obligations of Interconnection Customer under this EPC Agreement. Any applicable 

obligation imposed by this EPC Agreement upon the hiring Party shall be equally binding upon, and 

shall be construed as having application to, any subcontractor of such Party. 

17.3 No Limitation by Insurance. The obligations under this Section 17 will not 

be limited in any way by any limitation of subcontractor's insurance. 

16 



~0080423-0015 FERC PDF (Unofficial) 04/21/2008 

18. Disputes. 

18.1 Submission. In the event either Party has a dispute, or asserts a claim, that 

arises out of or in connection with this EPC Agreement or its performance, such Party (the "disputing 

Party") shall provide the other Party with written notice of the dispute or claim ("Notice of Dispute"). 

Such dispute or claim shall be referred to a designated senior representative of each Party for 

resolution on an informal basis as promptly as practicable a/~er receipt of the Notice of Dispute by the 

other Party. In the event the designated representatives are unable to resolve the claim or dispute 

through unassisted or assisted negotiations within sixty (60) Calendar Days of the other Party's receipt 

of the Notice of Dispute, such claim or dispute may, upon mutual agreement of the Parties, be 

submitted to mediation and resolved in accordance with the mediation procedures set forth below. 

18.2 Mediation. In the event the dispute is not resolved by Senior 

Representatives for each Party, the Parties will submit to mediation to address any conU'oversy or 

claim arising out of, or relating to this EPC Agreement Prior to the beginning of the mediation 

process, the Parties may agree that if there are one or more disputed items that remain unresolved at 

the end of the mediation, the Parties will proceed with binding mediation where the mediator will 

render a final and binding decision on those unresolved items. The mediation shall be conducted 

pursuant to the procedures and process recommended by the New Mexico Mediation Association. 

Both Parties shall share the cost of the mediation dispute resolution process equally up to and 

including the mediation settlement agreement, although attorneys and wimassns or experts are the 

direct responsibility of each Party and their fees and expenses shall be the responsibility of the 

retaining Party. As part of the decision of the mediator in binding mediation, the mediator shall award 

the prevailing Party reasonable attorney's fees and reasonable expenses in any manner in which the 

mediator deems is fair and equitable to the Parties. Any mediation settlement agreement entered into 

by the Parties shall be binding on the Parties and shall be enforceable in any court of competent 

jurisdiction. 

19. Representations, Warranties,  and Covenants. 

19.1 Genera l  Each Party makes the following representations, warranties and 

covenants; 

19.1.1 Good Siandlag. Such Party is duly organized, validly existing and 

in good standing under the laws of the state in which it is organized, formed, or incorpommd, as 

applicable; that it is qualified to do business in the State of New Mexico; and that it has the corporate 

power and authority to own its properties, to carry on its business as now being conducted and to enter 

into this EPC Agreement and carry out the transactions contemplated hereby and perform and carry 

out all covenants and obligations on its part to be performed under and pursuant to this EPC 
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The Taxpayer shall notify Intereonnection Customer, in writing, within thirty (30) Calendar Days of 

receiving notification of such determination by a Governmental Authority. Interconnection Customer 

shall not be required to pay the Taxpayer for such tax, interest and/or penalties prior to the seventh day 

before the date on which the Taxpayer is required to pay the tax, interest and/or penalties. 

20.3 Intewonnection C'ustomer shall have the right to require the Taxpayer, at 

Interconoection Customer's expense, to seek a Private Letter Ruling (including, if applicable, a 

Technical Advice Memorandum) from the Internal Revenue Service as to whether any asset transfer 

by Interconnection Customer to the Taxpayer, or any of the sums paid by Interconnection Customer to 

the Taxpayer under the terms of this EPC Agreement, are subject to income taxation. The Taxpayer 

and Intereonnection Customer shall cooperate in good faith with respect to such request for a Private 

Letter Ruling and shall provide each other with notices relating to such Private Letter Ruling. To the 

extent that a Private Letter Ruling issued concludes that such sums are not subject to income taxation, 

the Taxpayer shell promptly refund to Interconocction Customer any amounts paid by Intereonncction 

Customer pursuant to this Section 20. 

20.4 Although Interconoection Customer and/or its representatives will prepare 

any request for a Private Letter Ruling, Interconnection Customer shall also pay the reasonable 

internal costs directly incurred by Transmission Provider as a result of  cooperating with 

Intercormcction Customer's request for a Private Letter Ruling, provided that Taxpayer provides 

Interconoection Customer with written documentation to support such costs. Such internal costs may 

include, but are not limited to, long-distance telephone calls, printing and reproduction expenses, and 

the portion of salary and/or wages of personnel properly allocated to time spent on cooperating with 

such request for a Private Letter Ruling. 

21. Miscellaneous. 

21.1 Binding Effect. This EPC Agreement and the rights and obligations hereof, 

shall be binding upon and shall inure to the benefit of the succes.mrs and assigns of the Parties hereto. 

21.2 Confl le~ In the event of a conflict between the body of this EPC 

Agreement and any attachment, appendices or exhibits hereto, the terms and provisions of  the body of 

this EI~  Agreement shall prevail and be deemed the final intent of the Parties. 

21.3 Rules of Interpretation. This EPC Agreement, unless a clear contrary 

intention appears, shall be construed and interpreted as follows: (1) the singular number includes the 

plural number and vice versa; (2) reference to any person includes such person's successors and 

assigns but, in the case of a Party, only if such successors and assigns are permitted by this EPC 

Agreement, and reference to a person in a particular capacity excludes such person in any other 

capacity or individually; (3) reference to any contract, agreement (including this EPC Agreement), 
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document, insu-umem or tariff means such agreemen4 document, instrument, or tariff as amended or 

modified and in effect from time to time in accordance with the terms thereof and, if applicable, the 

terms hereof; (4) reference to any Applicable Laws and Regulations means such Applicable Laws and 

Regulations as amended, modified, codified, or reenacted, in whole or in part, and in effect from time 

to time, including, if applicable, rules and regulations promulgated thereunder; (5) unless expressly 

stated otherwise, reference to any Section means such Section of this EPC Agreement or such Exhibit 

to this EPC Agreement, as the case may be; (6) "hereunder ~, "hereof', "herein", "hereto" and words of 

similar import shall be deemed references to this EPC Agreement as a whole and not to any particular 

Section or other provision hereof or thereof; (7) "including" (and with correlative meaning ~include") 

means including without limiting the generality of any description preceding such term; and (8) 

relative to the determination of any period of time, "from" means "from and including", "top means "to 

but excluding" and "through" means "through and including". 

21.4 No Third Party Beneficiaries. This EPC Agreement is not intended to and 

does not create rights, remedies, or benefits of any character whatsoever in favor of any persons, 

corporations, associations, or entities other than the Parties, and the obfigations herein assumed are 

solely for the use and benefit of  the Parties, their successors in interest and, where permitted, their 

assigns. 

21.5 Waiver. The failure of a Party to this EPC Agreement to insis4 on any 

occasion, upon strict performance of any provision of this EPC Agreement will not be considered a 

waiver of any obligation, fight, or duty of, or imposed upon, such Party. Any waiver at any time by 

either Party of its rights with respect to this EPC Agreement shall not be deemed a continuing waiver 

or a waiver with respect to any other failure to comply with any other obligation, tigh 4 duty of this 

EPC Agreement. Termination or Default of this EPC Agreement for any reason by Interconnection 

Customer shall not constitute a waiver of Intercouneclion Customer's legal tights to obtain an 

interconnection from Transmission Provider. Any waiver of this EPC Agreement shall, if requested, 

be provided in writing. 

21.6 Headings. The descriptive headings of the various Sections of this EPC 

Agreement have been inserted for convenience of reference only and are of  no significance in the 

interpretation or construction of this EPC Agreement. 

21.7 Amendment. The Parties may by mutual agreement amend this EPC 

Agreement by a written instrument duly executed by the Parties. 

21.8 Modification by the Parties. The Parties may by mutual agreement amend 

the Exhibits to this EPC Agreement by a written instrument duly executed by the Parties. Such 

amendment shall become effective and a part of this EPC Agreement upon satisfaction of all 
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Applicable Laws and Regulations. Transmission Provider shall have the right to make 
21.9 Retervatinn of Right~ .. .  _.-.,... m env rates, terms and 

, ,  . t - : .  t : ~ r "  A t ~ t . ~ I n c n t  w t t r t  t ~ , F  t ~ "  w , 

a unilst¢ral fXiing w~th FERC to modity u ~  . . . . . .  regulation under seCtiOn 205 or any other 

conditions, charges, claSSifications o f  service, rule or 
applicable proviSion o f  the Federal power Act and FERCs rules and regulationS thereunder, and 

Customer shall have the to nmke a unilateral filing with FERC to modify this 
interconnocdon . . . .  or an" other applicab|e proviSion of the Federal Power Act rig ht 

=PC A °reemont ~ t  to seeUon ,~vo 7 '--J tlutt each peaty shall have the right to prom,~L 
D-- . __.1o,;on s thereunder, provm~ any proceeding before FERC in which 

and FERCS rules ann ~ " ~ "  and to participate fully in 
any such filing by the other party 
such modifications may be considered. Nothing in this EPC Agreement shall lindt the rights of the 

parties or of  FERC under sections 205 or 206 of  the Federal Power Act and FERCs rules and 

regulationS thereundeL except to the extent that the parties otherwise mutually agree as provided 

herein . . . .  EPC A"Pcment shtdl not b¢ interpreted or construed 
21.10 No partnership, tins . ~ :  _ -o,.~ershir~ between the parues or to 

impose any partnership obligation or pennerabiP liability upon either party. Neither party ~ I  have 
to create an ¢ssocistiun, joint venture, agency relst~onSmp, ol p,~ . . . .  act on behalf of, or to 

any right, power or authority to enter into any agreement or undertaking for, or 

or be an agent or representattve of, or to oth erw~s¢ brad, the other party, control of the 
act 22. Risk of Lois. Until Tran.qmimion Provider takes possession and 

inkorovenCnts and facilities additionS, pursuant to the terms of this EPC Agreement, or upon 

termination of this EPC Ag reement, Intercooneetion Customer hereby assumes the risk of loss for the 

work and activities, including, without limitation, any equipment and materials, whether on or off the 

job site, and all work in progress. If  any loss, damage, theft or destruction occurs to the ¢~luip merit 

for which intercounection Customer has so assumed the risk of loss, In tero°noecti°n 
end materials . . . . .  ,t~ ~ or replace such work and the property affected thereby. 

Customer shall, st its cos~, pLv,,,v-~ --. intereonnection Customer shall comply with all Applicable 
23. Compllunc¢ with Laws. --- indemnifY, defend, and hold harmless 

• Customer stuart 
" ws and RegulationS. intereonneetton . • ----~,,ive directors, officers, employees, 
La - ' J e r  and its Affiliates and tnelr tr,~t r--~, and all damages 
Transmission prowo 
representatives, agents, advisors, conSUltantS and counsel from and against any 
asserted or awarded against or incu~d by such indemnitees arising out of, resulting from or relating 

to the violation by intercomaection Customer of any Applicable Laws and RegulationS. 
iS EPC Agreement may be executed in any number of 

24. Counterparts- Th - __J ,.. ~ ~n oriRianl, but all such counterparts 

counterparts, each of which so executed shall be deetm~ . . . . .  and Intercotmection 

shall together constitute but one and the same instrumenL Transmission provide~ 
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Customer may retain a duplicate copy (e.g., electzonic imager, photocopy, facsimile) of this EPC 

Agreement, which shall be considered an equivalent to this original. 

25. Entire Agreement. This E I~  Agreement, including all appendices and schedules, 

represents the entire agreement end understanding between Transmission Provider and Interconnection 

Customer with respect to the subject matter hereof end performance of the Services hereunder, and 

supersede any prior understandings, representations or agreements, whether verbal or written, prior to 

execution of this EPC Agreement. 

26. Agreement Authors. The Parties have agreed to this EPC Agreement and no 

ambiguity shall he consu'ued against either Party based on the identity of the author or authors of this 

EPC Agreement. 

27 Effective Date, Term and Termination. 

27.1 Effective Date and Term. This EPC Agreement shall become effective on 

the date of execution by the Parties, subject to acceptance by FERC, or on such later date as FERC 

shall order// 'such FERC order is agreed to by both Parties. and shall remain in effect until superseded 

on the effective day of the LGIA. Notwithstanding the Effective Date of this EPC Agreement, 

Services to be provided shall not oommence until Transmission Provider and Tri-State have executed 

the Corresponding Contract, and Transmission Provider has provided Tri-State written authorization to 

proceed, along with the same initial payment amount for Services as referenced in Section 5, once 

such payment has been received fi'om the Interconneetion Customer. The Corresponding Contract 

shall also become effective on its date of execution, subject to acceptance by FERC, or on such later 

date as FERC shall order if such FERC order is agreed to by Transmission Provider and Tri-State. 

27.2 Termination by Transmission Provider. In the event the Parties do not 

execute an LGIA or file an unexecuted LGIA with FERC within a reasonable period of time al/er the 

effective date of this EPC Agreement, Transmission Provider may terminate this EPC Agreement 

upon th/rty (30) Calendar Days written notice to Interconneetion Customer. Any such termination 

shall be filed at FERC by Transmission Provider end shall be subject to acceptance for filing by 

FERC. For purposes of this Section 27.2 the term "reasonable per/od of time" shall mean the later of: 

(i) the date of Transformer Delivery set out on Line 9, of the Timeline on Page 5 of 5 of Exhibit A; 

(ii) November 1, 2008; or (i/i) the date by which all Serv/ces under this EPC Agreement have been 

completed. In the event of such terminal/on by Transmission Provider, this EPC Agreement shall 

terminate, except with respect to: (a) Intercouneetion Customer's obligation to pay all amounts due 

Transmission Provider for Services provided or caused to be provided on or prior to the termination 

date, including materials provided in conformity with this EPC Agreement, plus an amount for 

Transmission Provider's verified and substantiated costs actually incurred in preparation for the 
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Services not yet performed, and in demobilizing and stopping Services hereunder, including 

cancellation fees and costs incurred to cancel or terminate any purchase order or other contract for the 

delivery of goods or services prior to full performance under such purchase order or other contract; Co) 

Transmission Provider's obligation to refund to Interconnection Customer any amounts advanced by 

Interconnectiun Customer in excess of the actual costs of Services provided on or prior to the 

termination date, including materials provided in conformity with this EPC Agreement, pLus an 

amount for Transmission Provider's verified and substantiated costs actually incurred in preparation 

for the Services not yet performed, and in demobilizing and stopping Services hereunder, including 

cancellation fees and costs incurred to cancel or terminate any purchase order or other contract for the 

delivery of goods or services prior to f~l] performance under such purchase order or other conu'sc~; 

and (c) Transmission Provider's obligation to return or refund any unused portion of the financial 

security provided pursuant to Section 3. 

27.3 Termination by lnterconneOtion Cnstomer. Interconnectiun Customer 

may terminate this EPC Agreement for any reason by providing thirty (30) Calendar Days written 

notice to Transmission Provider. Upon receipt of any such notice of termination from Intercounectiun 

Customer, Transmission Provider shall: (i) promptly provide notice thereof to Tri-State; and (il) as 

required, file a notice of termination at FERC. If Intercounection Customer terminates this EPC 

Agreement, or any portion of the Services being performed or caused to be performed hereunder, the 

applicable provisions of  this EPC Agreement shall continue in effect after termination to the extent 

necessary to provide for final billings and payments and/or refund obligations as set forth below. 

Interconnectiun Customer shall pay Transmission Prov/der for all Services provided prior to the date 

Of termination, including for materials provided in conformity with this EPC Agreement, plus an 

amount for Transmission Provider's verified and substantiated costs actually incurred in preparation 

for the Services not yet performed, and in demobilizing and stopping Services hereunder, including 

cancellation fees and costs incurred to cancel or terminate any purchase order or other contract for the 

delivery of goods or services prior to full performance under such purchase order or other contract. 

Notwithstanding the foregoing, in no event shall the total sum payable to Transmission Provider upon 

such termination exceed the costs assessed to Transmission Provider by Tri-State under the 

Corresponding Contract for services completed and/or costs or fees incurred in connection with the 

cancellation or termination of the Corresponding Contract. In addition, Transmission Provider shall 

promptly refund to Interconnection Customer any amounts advanced by Interconnection Customer in 

excess of the actual costs of Services, materials, and fees for demobilizing, cancellation or termination 

of Services, purchase orders or other contracts, sad any unused portion of the financial security 

provided pursuant to Section 3. 
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28. Deflnitinnl. Unless otherwise defined herein, all terms used with initial 

capitalization shall have the meanings ascnl~d to such terms in the pro forma LGIA specified in the 

OAT]'. Interconnection Customer acknowledges that it has a copy of the OAT]'. 
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IN WITNESS WHEREOF, the Psrties i w  sxecuted thtt EPC ~ m of the ds~ f ~ t  

foe~h above. 

PUBLIC SERVICE COMPANY OF NEW MEXICO (TRANSML.qSION PROVIDER) 

,,,: ,/'J,>~. cl/,J,,._ , e ~  
- i i ~qig ~ " lie * V • 

HIGH LONESOME WIND RANCH, LLC (INTERCONNECTION CUSTOMER) 

By: Fo~dgM Wind Energy, LLC 

Tltle: l ~ m ~ n g  Mmbe¢ 

/ ~ g - j / / i  ~ "  
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EXHIBIT A 

Engineering, Procurement and Construction Agreement 

Revised Cost Estimate and TlmeUne 

For Transmission Provider Interconnect/on Faellltles 

And Network Upgrades at Wfllard Station 

Prepared by TriState on behalf of Transmisslon Provider 
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HIGH LONESOME WiND RANCH 
INTERCONNECTION AT ~ILLARD STATION 

REVISED CASH FLOW 
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EXHIBIT B 

Generic Diagram of Project lnterconnecfion at Willard Station 

Prepared by Transmission Provider 
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Breaker 

Trar~fotaner 

G E N E R I C  D I A G R A M  O F  P R O J E C T  I N ' I T ,  R C O N N E C T 1 O N  A T  W I L L A i i t D  S T A T I O N  

Site of Intevconnection to Transmission Provider 
Tnmsmissioa System at 

Tri-State Generation and Trmtunission Association, Inc. 
Wiltard 115 kV Switching Slat'ton. 

r . . . .  ~ . . . . . . . . . . . .  

i Moriany 
t 
I 1 1 5  kV 

I 

B e l c h  ~ Ii 
115 k V ~ - "  

1115 k°ffaflVC¢/ 
Point of Interconnectiol~ 

. . . . . . . . . . . .  t -  . . . . . . . . . . . . . . .  - ~  
Point of Change o - ~ r l i l ~  - ~ -  
( i t  the dead cad insulztots / 
attadled to the tmninal 
st~cture adjacent to Willtrd 
115 kV swflching station) 

34.5/I 15.kV 
70/93/116 MVA ~ 
Generet~ step-up 
U'ansformer 

InteTcc~mecfion Custo~¢~ 
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Tnmt'mission 
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Inte~o~nection 
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lnterconnection 
Custom~'s 
Intecconnec~ion 
Facilities 

New breaker required fo¢ 
lntercom~ectim Customer's 
inte~otmection 

Collectively refen~d to is 
"lntefcmnc~ion Facilities" 
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