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I.
INTRODUCTION
WestConnect consists of a group of electric utilities providing transmission service in the Western Interconnection.  Its members include investor-owned utilities (“Jurisdictionals”)
 and consumer-owned utilities, as well as one federal power marketing administration (“Non-Jurisdictionals”).
  Most of the WestConnect members own and operate a transmission system that is interconnected with the transmission system of one or more of the other WestConnect members such that they form an interconnected grid stretching from western Nebraska to southern California, and from Wyoming to the Mexican border.
  Most of the WestConnect members operate as Balancing Authorities and all are Transmission Providers.

The WestConnect members have been engaged in voluntary, collaborative efforts to develop regional market enhancements.  One such enhancement being considered by a combination of Jurisdictionals and Non-Jurisdictionals (sometimes, “Experiment Participants,” or “Participants”) is a two-year experimental regional pricing initiative (the “Experiment”).  The Experiment would offer customers the option of purchasing point‑to‑point transmission service across multiple Transmission Providers at a single regional rate, as an alternative to point-to-point service with pancaked rates currently offered under the individual open access transmission tariffs (“OATTs”) of the Experiment Participants.  The regional rate would be offered on a non-discriminatory basis to all eligible transmission customers.  As explained below, the Experiment contemplates a pricing mechanism (either as a regional tariff or through individual tariffs) designed so that transmission customers will never pay more for regional transmission service than the sum of the posted OATT rates of the Participants that would otherwise apply - plus losses, two mandatory ancillary service charges and an administrative charge.
   The administrative charge would be collected by the Billing Agent as compensation for its services.  Neither the Jurisdictionals nor the Non-Jurisdictionals will receive more than their respective posted OATT rates.  It is expected that in most cases, transmission service provided during the term of the Experiment will be at rates substantially lower than the pancaked rates for the same currently available paths crossing multiple Transmission Providers.

WestConnect representatives met with Federal Energy Regulatory Commission (“FERC” or the “Commission”) Staff members and with each Commissioner, separately, in June of 2006 (the “June meetings”) to present the Experiment conceptually.

As explained in the June meetings, the Non-Jurisdictionals are concerned that if they participate in the Experiment (if it is structured as a regional tariff), FERC might subject them to rate filing and review requirements under Sections 205 and 206 of the Federal Power Act (“FPA”) or otherwise regulate their transmission rates, revenue requirements or costs.  Currently, the transmission rates, revenue requirements and costs of the Non-Jurisdictionals are regulated by independently elected boards or regulatory authorities other than FERC, or in the case of Western Area Power Administration, by internal administrative proceedings subject to confirmation by the Commission.  It is well established that the Commission does not have authority over the rates, revenues and costs of the Non-Jurisdictionals under FPA Sections 205 and 206, and that non-jurisdictional entities cannot voluntarily opt into the Commission’s jurisdiction.
  However, the Non-Jurisdictionals’ concern stems primarily from a Court of Appeals opinion and Commission orders in the Vernon and Basin proceedings, wherein the transmission revenue requirements (“TRRs”) of non-jurisdictional utilities were subjected to actual or potential review under the just and reasonable standard of FPA Section 205.

Additionally, both the Jurisdictionals and the Non-Jurisdictionals are concerned about how, if at all, FERC potentially may apply its transmission rate discount rule (“Discount Rule”) to the Experiment.  Generally, under FERC’s Discount Rule, if a Transmission Provider offers a transmission rate discount on a particular path, the Transmission Provider must offer the same discount for the same time period on all unconstrained paths that go to the same point of delivery (“POD”) on the Transmission Provider’s system.
  The regional rate is intended and expected to often fall below the sum of the Participants’ respective OATT rates.  However, the Participants believe that the Experiment would be rendered unfeasible if the Commission were to apply its Discount Rule in a manner that requires additional discounts to be offered for point-to-point service available on all unconstrained paths to the same POD under the Experiment or under the individual OATTs of the Participants.

Finally, the Participants are concerned that if charges for existing Network Integration Transmission Service customers are calculated in accordance with the Commission’s existing pro forma OATT calculation methodology (which would incorporate any firm service provided under the Experiment in the determination of “Load Ratio Shares”), an unintended penalty in the form of revenue loss from network customers would be incurred by any Participant who provides Network Integration Transmission Service during and immediately following the term of the Experiment.

As requested during the June meetings, this White Paper describes the Experiment in more detail and offers explanations as to how the Experiment can be distinguished from the facts and conclusions in the Vernon and Basin proceedings.  It also requests FERC Staff’s guidance as to whether the structure of the Experiment successfully avoids:  (1) regulatory impacts on the Non-Jurisdictionals and any perceived need by FERC to regulate, directly or indirectly, the transmission rates, revenues or costs of participating Non-Jurisdictionals; (2) the risk of additional requirements associated with the current FERC Discount Rule, and (3) the risk of unintended cost allocation changes resulting in unwarranted penalties to those Participants who provide OATT Network Integration Transmission Service.  If in the view of Staff the proposed structure of the Experiment does not successfully avoid these risks, the WestConnect members would appreciate Staff’s guidance as to what modifications would be necessary to achieve that objective.

In reviewing the Experiment, prospective Participants have determined that, to meaningfully demonstrate its viability, a critical mass of participation must be achieved.  Whether that is possible without the Non-Jurisdictionals is not clear, but it is the Participants’ desire to obtain FERC Staff’s recommendations on Vernon-related, Discount Rule and Load Ratio Share concerns so that risks and benefits can be assessed by all parties – Jurisdictionals and Non-Jurisdictionals alike – before proceeding further.  For the Experiment to be a success, some regulatory flexibility will be needed from the FERC.

II.
DISCUSSION
A.
The Vernon and Basin Rulings
Briefly summarized, the Vernon proceeding arose out of the City of Vernon, a non-jurisdictional utility, voluntarily joining the California Independent System Operator (“CAISO”) as a participating transmission owner (“PTO”).  As a PTO, Vernon’s TRR was included in the transmission access charge (“TAC”) rate charged and collected by the CAISO, a jurisdictional utility.  In Vernon, the Court of Appeals held that the Commission had failed to explain how or why its initial review of Vernon’s TRR assured that the rates of the CAISO including Vernon’s TRR met the just and reasonable standard of FPA Section 205.
  It remanded the case to FERC for additional proceedings, acknowledging that the FERC has discretion “to retain flexibility regarding the nature of its review of the TRRs of individual non-jurisdictional entities.”

In the Vernon Order on Remand, the Commission ruled that a Section 205 review of Vernon’s TRR was the only feasible way to ensure that the jurisdictional CAISO TAC rate including the Vernon TRR was just and reasonable, for the following reasons:

· First, the CAISO’s TAC rate is subject to the Commission’s jurisdiction and the Commission must review it under Section 205 to make certain that it is in all respects just and reasonable.

· Second, the TAC rate is established by including the individual TRRs of all PTOs in the CAISO’s rate design.

· Third, because the CAISO’s rate design is simply an inclusion of all TRR costs, there is no mechanism in place for the Commission to evaluate the justness and reasonableness of the TAC rate itself; rather, the statutory review must be accomplished by examining the individual TRRs.

· Finally, although Vernon is not subject to the Commission’s Section 205 jurisdiction, nevertheless since Vernon voluntarily made its TRR part of a jurisdictional rate, the TRR is subject to the Commission’s Section 205 jurisdiction and both can and must be reviewed thereunder.

The Commission further determined, in the Vernon Order on Rehearing and the Vernon Order Denying Rehearing, that it had no authority to order the City of Vernon to pay refunds under Section 205, but did have authority to do so on the basis of Section 16.2 of the CAISO’s Transmission Control Agreement, to which the City of Vernon was a party.

In the Basin proceeding, FERC found that a joint OATT rate charged by a combination of jurisdictional and non-jurisdictional utilities could not be changed without a Section 205 review.  One of the non-jurisdictional utilities needed to increase its TRR to collect costs associated with the construction of a new transmission facility.  FERC determined that the increase in the non-jurisdictional utility’s TRR was subject to the Commission’s review under the “just and reasonable” standard, despite a tariff provision allowing the non-jurisdictionals to unilaterally change TRRs, reasoning as follows: 

Similarly, here [as in the case of inclusion of Vernon’s TRR in the CAISO rate], Basin's revenue requirement is a component of the rates charged by the three Common Use Utilities for service provided under their Joint OATT, including service provided by Black Hills [a jurisdictional utility] over its facilities included under the Joint OATT, and affects the justness and reasonableness of those rates.  Therefore, the Commission must review the justness and reasonableness of Basin's proposal to increase its revenue requirement.

Basin, 113 FERC ¶61,079 at PP. 15-16.

The Commission left to the discretion of the presiding administrative law judge the determination, in the first instance, of whether to conduct a Section 205 proceeding or employ some other means of determining the justness and reasonableness of Basin’s transmission revenue requirement, subject to the guidelines in the Vernon orders.  It noted, however, that Basin had committed in the Joint OATT to make filings under Section 205 and had thus filed the revenue requirement increase at issue.  A settlement was reached in the case prior to any further Commission determination on the standard of review.

In conclusion, the court opinion in Vernon and the Commission’s subsequent Opinions Nos. 479, 479-A and 479-B on remand and rehearing, together with the Commission’s Basin order, appear to establish that when the TRR used to determine the rates charged in a jurisdictional transaction include the TRR of a non-jurisdictional utility, the Commission may review the justness and reasonableness of the non-jurisdictional utility’s TRR in order to determine that the rates in the jurisdictional transaction are just and reasonable.  The Commission’s review of the non-jurisdictional utility’s TRR may be conducted pursuant to Section 205 of the FPA or a more flexible procedure, so long as the review is sufficient to achieve the statutory objective.  However, to date the Commission has not asserted Section 205 jurisdiction over a non-jurisdictional utility’s TRR or rates in such a case in the absence of a contractual agreement on the part of the non-jurisdictional utility to submit its rates, revenue requirements or costs to the Commission’s review under the just and reasonable standard.

B. 
The Experiment

1.
A Non-discriminatory Regional Transmission Service

The prospective Experiment Participants propose to implement the Experiment by some form of agreement.  There is no intent to create an RTO or an ISO.  Participation in the Experiment as a Participant will be open to all transmission owning utilities that are interconnected with at least one other Participant, subject to conditions pertaining to operating compatibility.  

The prospective Participants propose to conduct the Experiment for a period of two years.  During that time frame, its feasibility on a prospective basis, in the context of increased utilization of Available Transmission Capability (ATC), and its financial impact, will be examined.  

The regional transmission service under the Experiment would be available to all Eligible Customers (as defined in the pro forma open access transmission tariff), whether or not they are Participants in the Experiment, on a non-discriminatory basis.  

2.
Providing Daily and Hourly, Firm and Non-Firm, Point-to-Point Regional Transmission Service pursuant to the Experimental Pricing Mechanism

The prospective Participants in the Experiment plan to offer coordinated daily and hourly, firm and non-firm, point-to-point regional transmission service over ATC on their respective transmission systems.  ATC on each line will be determined by the respective transmission owner in accordance with the terms of its posted OATT, as revised to implement the standardized WECC criteria for determination of ATC.  

The prospective Participants plan to utilize the wesTTrans common OASIS for the Experiment.  All requests for and reservations of regional transmission service will take place only on the wesTTrans OASIS established for that purpose.  Access to the Experiment portion of the wesTTrans OASIS will be available by link from the OASIS of each Participant.  The OASIS of each Participant will be linked to the wesTTrans OASIS also for purposes of real time updating of ATC on all lines of the Participants’ systems, because the ATC on such lines will be offered simultaneously on the Participant’s OASIS and on the wesTTrans OASIS.  

3.
Filing Considerations

The prospective Participants also seek recommendations from the Commission Staff regarding the filing requirements, if any, necessary to implement the price and non-price terms of the experimental regional transmission service.

Possible alternatives include:

(1)
A combination of:

(a)
A simultaneous or collective filing at FERC by each of the Jurisdictionals, under FPA Section 205, of their own individual Experimental Tariffs applicable to the experimental regional service to be provided by each of the Jurisdictionals, and

(b)
The filing of a petition for declaratory order by the Non-Jurisdictionals asking FERC to disclaim jurisdiction over their transmission rates, TRRs and costs in connection with their participation in the Experiment, and to find that the adoption of the applicable regional rates by the Non-Jurisdictionals meets the comparability standard because their own wholesale merchant functions or marketing affiliates would be charged the same regional rate as others under the Experiment.

(2)
A combination of:

(a)
A simultaneous or collective filing at FERC by each of the Jurisdictionals under FPA Section 205, of their own individual Experimental Tariffs applicable to the experimental regional service to be provided by each of the Jurisdictionals, and

(b)
The adoption by each of the Non-Jurisdictionals of their own Experimental Tariffs, but no filing by the Non-Jurisdictionals at FERC; or

(3)
A filing at FERC by the Jurisdictionals under FPA Section 205, of a Joint Experimental Tariff applicable to the experimental regional services to be provided by both the Jurisdictional and Non-Jurisdictionals under the terms of a participation agreement

Alternative 3 above may result in the Non-Jurisdictionals withdrawing from the Experiment if it were to require them to submit their transmission rates, costs or TRRs to Commission review under FPA Sections 205 or 206 for purposes of the Experiment.  The prospective Participants request Staff’s reaction and guidance with respect to the above-described options.
Whatever option is ultimately implemented with respect to filing the rates for the Experiment, the Non-Jurisdictionals will not agree, in either the Participation Agreement or a rate schedule for the Experiment, to submit their transmission rates, costs or TRRs to review by the Commission under the just and reasonable standard of Sections 205 or 206 of the FPA.  They will, however, represent in an appropriate document that their transmission rates for transactions under the Experiment will be comparable to the rates they charge themselves under the Experiment. 

The prospective Participants also request guidance as to whether (a) the rate and non-rate terms of regional transmission service under the Experiment could be established in the form of a stand-alone Experimental tariff (either a joint tariff or individual conforming tariffs) that would be strictly limited to the terms that would vary from the terms of the individual OATTs of the Participants (e.g., available services, reservation, pricing, ancillary services, and settlement), it being understood that appropriate terms of the Participants’ OATTs would be included in the Experimental tariff; or (b) the Experimental tariff would have to be in the form of a new schedule or attachment to the individual OATTs of the Participants.

If the Staff is of the view that the regional transmission terms could or should be implemented by amendment of the individual OATTs of the Participants, the major concerns are avoiding (i) anti-trust implications, (ii) the need for the Jurisdictionals to obtain authorization prior to terminating or withdrawing from the Experiment, (iii) the ability of the Non-Jurisdictionals to withdraw without exposure to refunds, (iv) the last part of the Discount Rule set forth in Schedules 7 and 8 of the pro forma OATT, and (v) the inclusion of firm regional service reservations under the Experiment in the determination of the prospective Participants’ respective transmission system peaks for purposes of the calculation of Load Ratio Share, as further discussed below.  Guidance on these issues would therefore be appreciated.
4.
Relationship to the Participants’ Respective OATTs


a.
General

The Experimental Tariff will supplement, not replace, the respective OATTs of each of the Participants.  Each Participant will continue to offer the full range of services available under its OATT, on its respective OASIS.

The OASIS used for the Experiment will only accept requests for regional service, defined as simultaneous service over the transmission systems of two or more Participants.  Requests for service on the system of a single Participant will only be accepted on the OASIS of that Participant pursuant to its individual OATT.

Customers will always have the option of requesting back-to-back service over the OATTs of multiple Participants in lieu of requesting regional service on the common OASIS for any particular transaction.


b.
Discount Rule Concerns

Both the Jurisdictional and Non-Jurisdictional Participants have two concerns with respect to the Discount Rule in Schedules 7 and 8 of the pro forma OATT and FERC decisions.  The last sentence of Schedules 7 and 8 of the pro forma OATT reads as follows: 

For any discount agreed upon for service on a path, from point(s) of receipt to point(s) of delivery, the Transmission Provider must offer the same discounted transmission service rate for the same time period to all Eligible Customers on all unconstrained transmission paths that go to the same point(s) of delivery on the Transmission System.

Preliminarily, the prospective Participants believe that the above-quoted Discount Rule should not be interpreted to require that the regional rate under the Experiment on all available paths to the same POD be the lowest rate for any of those paths.  If ATC between the point of receipt and the POD is available on paths owned by different PTOs with different rates, the regional rate for each such path will be determined separately based on the rates applicable to that path, in accordance with the pricing formula for the Experiment explained in subsection 5 below.  It would be punitive if the Commission were to require that the lowest of the path rates must be applied to all paths terminating at the POD in the context of the Experiment.  

The prospective Participants’ second concern is that the above-quoted Discount Rule should not be interpreted to require Participants to offer discounts for transmission service on all paths to the same POD under their individual OATTs whenever they are receiving less than their posted OATT rates for participating in regional transmission service provided under the Experiment.  This would complicate participation in the Experiment so as to render it unfeasible.
The regional rates will not be discounted rates even when they are lower than the sum of the rates of the participating Transmission Providers and produce transmission revenues that are lower than what the participating Transmission Providers would have collected under their posted OATT rates.  The regional rates are to be formula tariff rates resulting from a proposed multilateral agreement among Transmission Providers to provide regional service at rates that are to be less than or equal to the pancaked rates of the participating Transmission Providers.  The regional rates will not be subject to negotiation, however, and will not be discounted.  Therefore, the prospective Participants believe that the Discount Rule in the pro forma OATT should not apply to the provision of regional transmission service under the Experiment.

The prospective Participants seek guidance as to whether the Staff would agree with the following interpretation of the Discount Rule in the context of the Experiment.  Either:
(1)
the Discount Rule in Schedules 7 and 8 of the pro forma OATT and FERC precedent does not apply because experimental regional transmission service is distinct from the individual service offered by a Participant under its individual OATT, and is provided at separate rates that will not be discounted; or 
(2)
a partial waiver of the Discount Rule would be appropriate so that:
a)
the Participants, collectively, would not have to offer the same rate over all paths to the same POD on their combined transmission systems, and 
b)
an individual Participant would not have to discount its posted OATT rates over all paths to the same POD for Eligible Customers under its individual OATT as a result of participating in a transaction under the Experiment.  
Avoidance of the application of the Discount Rule will be needed in order for the Experiment to work, because the rates for regional transmission service under the Experiment will vary depending on which Participants’ transmission systems are involved in a transaction.  The prospective Participants intend to request the Commission to either issue a declaratory order that the Discount Rule would not apply to the Experiment or, alternatively, grant a waiver of the Discount Rule in Schedules 7 and 8 of the pro forma OATT for the Experiment.  Staff’s views on the interpretation of the Discount Rule in the context of the Experiment will provide useful guidance and would be appreciated.


c.
Load Ratio Share Calculation Concerns

Both the Jurisdictional and Non-Jurisdictional Participants have two concerns with respect to the calculation of the Load Ratio Share (“LRS”) of Network Customers. Network transmission service is billed monthly on a LRS basis.  The OATT defines LRS as follows:

“Ratio of a Transmission Customer’s Network Load to the Transmission Provider’s total load computed in accordance with Sections 34.2 and 34.3 of the Network Integration Transmission Service under Part III of the Tariff and calculated on a rolling twelve month basis”.

The two concerns of the prospective Participants regarding the provision of network service are as follows.  First, whether firm regional transmission service under the Experiment results in an increased transmission system peak that will reduce the LRS allocation of the transmission revenue requirement to the Network Customers for whom the system is planned.  However, the Participant will have received only discounted revenues from a customer that has driven a load shift away from the Participant’s network customers.  The Participant, therefore, not only provides the point-to-point service under the Experimental rates, but also sees a reduction in monthly revenues from Network Service customers.  The prospective Participants believe that Network Service customers of the transmission system on whose behalf a Participant has undertaken the long term planning obligation should not be harmed or benefited as a result of conducting the Experiment.  The Experiment should be conditioned to ensure that a reduction in revenues from Network Service customers is not an unintended result.

Second, as noted in the definition of LRS, Network Service customers’ bills are calculated on a rolling 12-month average.  Hence, any substantial regional transmission service under the Experiment that increases the transmission system peak of a Participant would require a full twelve months to roll through the billing cycle, well beyond the term of the Experiment.

The prospective Participants believe the appropriate solution to this problem is to exclude any firm regional service provided under the Experiment from monthly LRS calculations under a Participant’s OATT.  This removes the possibility of harm to the Transmission Provider and unintended benefits to Network transmission customers resulting from the effect of the Experiment on the LRS calculation.  The prospective Participants request the Staff’s feedback with respect to this proposed solution.    

5.
Pricing of Regional Transmission Service


a.
Overview

As currently envisioned, the Experiment contemplates the following two pricing mechanisms:

(1)
For all transactions in which only Jurisdictional Participants provide service, the Regional Rate will be the higher of the Regional Path Rate or the Regional Average Rate.  

(2)
For all transactions in which Non-Jurisdictional Participants provide service, including transactions involving Non-Jurisdictional and Jurisdictional Participants together, the Regional Rate will be the Regional Path Rate.

The proposed Regional Path Rate and Regional Average Rate are explained below.  Regardless of which rate applies, the charge for a particular transaction will be capped at the sum of the rates of the individual Transmission Providers participating in the transaction (plus losses, ancillary service and administrative charges as described below).  In addition, the OASIS software will be designed to alert the transmission customer if its proposed transaction would result in the transmission customer paying more than it would have paid under the individual OATTs of the Participants. 

In addition to either the Regional Path Rate or the Regional Average Rate, the transmission customer will be charged for the two mandatory ancillary charges:  one for scheduling and dispatch, and one for reactive supply and voltage control.  The basis for the two ancillary service charges is explained below.

The transmission customer will also be charged an administrative adder to recover the cost of implementing the Experiment.  The Billing Agent’s component of the Administrative charge will be $0.09/MWh in the first year of the Experiment and $0.08/MWh in the second year.  

Losses for each segment of a regional transmission path will be as set forth on the OASIS of the Participant for that segment, and will be the responsibility of the transmission customer.  In other words, losses will remain pancaked.  The losses across the systems of the Jurisdictional Participants will be determined, as they would be in the absence of the Experiment, in accordance with those Participants’ filed and posted OATTs.  The losses across the systems of the Non-Jurisdictional Participants will be determined, as they would be in the absence of the Experiment, in accordance with the comparability principle under the posted OATTs of the Non-Jurisdictionals.  The prospective Participants have not been able to reach agreement on a different treatment of losses for purposes of the proposed regional transmission service, and do not believe that a different treatment is required for purposes of the Experiment, which does not contemplate the establishment and collection of system-wide rates by a new jurisdictional entity.  The prospective Participants’ request the Staff’s views on whether, why and under what circumstances any different treatment of losses for purposes of the Experiment would likely be required, so that the prospective Participants can consider whether that could be avoided by a change in rate design or service parameters, and, ultimately, whether to participate in the Experiment.

All charges for Regional Transmission Service will be billed by and payable to the Billing Agent acting on behalf of the Participants in the Experiment.  The revenues collected for each transaction under the experimental tariff, after netting out losses, ancillary services and administrative charges, will be allocated among the transmission owners participating in the transaction pro rata, as described below.


b.
The Regional Path Rate

The Regional Path Rate will be used for all regional transmission service provided under the Experiment in whole or in part over the transmission systems of Non-Jurisdictionals.

For any hourly service request, the Regional Path Rate will be the highest of the hourly rates posted on the respective OASIS of the Participants who would provide the service along the requested path from point of receipt (“POR”) to POD for the type of service at the time requested.
For example, if hourly service is requested during peak hours from a POR on the system of Tri-State (hourly on-peak OASIS-posted rate = $10.22/MWh) to a POD on the system of PNM (hourly on-peak OASIS-posted rate = $2.84/MWh), then the Regional Path Rate per megawatt-hour for the requested service will be equal to Tri-State’s rate: $10.22.  (The allocation of the transmission revenues among the Participants providing service is discussed below.)

For any daily service request, the Regional Path Rate will be the highest of the hourly on-peak rates posted on the respective OASIS of the Participants who would provide the service along the requested path from POR to POD for the type of service requested, multiplied by 16 hours. 
Because the transmission customer will pay only the applicable rate for the most expensive segment of the requested regional transmission path, instead of the combined rates for all segments of the requested path, the charge to the transmission customer for regional transmission service will be less, in most cases, than what the transmission customer would have to pay for the requested transmission service by purchasing each segment on the respective OASIS of the Participants, in the absence of the Experiment, and (because of the cap) will never be more than the sum of the posted OATT rates of the Participants that would otherwise apply.
  This is subject to the caveat, however, that the transmission customer will also be billed for losses, the two mandatory ancillary service charges and the administrative charge described in subsection b below.

For the allocation of revenues from the regional path rate for a transaction, each Participant that provides the transmission service will receive a share of those revenues based on the ratio of (a) its applicable OASIS-posted rate for the provided transmission service to (b) the sum of the applicable OASIS-posted rates for the transmission service of all of the Participants providing the service.

Because each Participant’s share of the regional path rate revenues will be pro rata in accordance with the respective posted transmission rates of the Participants providing the service, it will be less than (or equal to, in the case of Western, or of all Participants in transactions at capped rates) the revenues that the Participant would have received for providing the same service at its applicable OASIS-posted transmission rate.

Examples of the calculation of the Regional Path Rate and the allocation of the related revenues are provided in Appendix 1 hereto.  As shown therein, a Participant will never receive more than its posted OATT rate for providing service at the Regional Path Rate.  The transmission rates posted on the OASIS of the prospective Participants are subject to change during the term of the Experiment.


c.
The Regional Average Rate

For service provided by Jurisdictional Participants only, a Regional Average Rate will be used when it is higher than the Regional Path Rate for the transaction.

The Regional Average Rate for hourly service (for all hours) will be calculated as follows:

(1)
The sum of the TRRs of all of the Jurisdictional Participants, according to their respective OATTs, divided by 

a)
the sum of the billing determinants (BD) (the monthly coincident peaks for the last 12 months (CPs)) of those same Jurisdictional Participants;

b)
divided by 12;

(2)
multiplied by one thousand (kW to MW conversion) divided by 347 hours (monthly on-peak hours, @ 5 days x 16 hours x 52 weeks / 12 months).

The mathematical formula for the Regional Average Rate for hourly service is as follows:


{[(ΣTRR/ΣBD) /12] * 1000} / 347 = Hourly Regional Average Rate} 

As shown in Appendix 2 hereto, the Regional Average Rate would currently be calculated to be $5.03.  Thus, for example, if hourly service is requested during peak hours from a POR on the system of APS (hourly on-peak OASIS-posted rate = $3.50/MWh) to a POD on the system of PSCo (hourly on-peak OASIS-posted rate = $3.69), then the Regional Rate per MWh for the requested service will be equal to the Regional Average Rate of $5.03, because it is higher than the Regional Path Rate for the transaction.  That rate is nevertheless lower than the combined OATT rates of APS and PSCo for the service ($7.19).  
The prospective Jurisdictional Participants propose to establish the Regional Average Rate for the entire term of the Experiment based on the transmission revenue requirements and billing determinants of the Jurisdictional Participants on the effective date of the Experiment, such that it will not change during the two-year term of the Experiment regardless of the addition or withdrawal of Participants or of changes in their individual TRRs, billing determinants, or posted OATT rates.
The same Regional Average Rate will apply to all hours of the day, on-peak and off-peak.  The TRRs and billing determinants of the Jurisdictional Participants used in the calculation of the Regional Average Rate will not change during the 2-year term of the Experiment.

The revenues from the transaction would be allocated among the Participants as explained above under “Regional Path Rate,” such that each Jurisdictional Participant would receive the same percentage of its OATT rate for the service.

This and two other examples are presented in spreadsheet format in Appendix 3 hereto.  As indicated in Example 3 therein, there is a possibility of charging the transmission customer more at the Regional Average Rate than the sum of the participating Transmission Providers’ applicable OATT rates.  Therefore, the Regional Average Rate will be capped at the sum of the applicable OATT rates of the Participants participating in the transaction such that the Regional Average Rate will never result in a Jurisdictional Participant receiving more than its posted OATT rate for a transaction priced at the Regional Average Rate.
For any daily service request, the Regional Average Rate will be the Regional Average Rate for hourly service multiplied by 16 hours.

The Non-Jurisdictionals will not participate in any transactions priced at the Regional Average Rate.


d.
Ancillary Services and Administrative Charge

Transmission customers will be charged for the mandatory first two ancillary charges as follows:

· Ancillary Service 1 Charge for Scheduling, System Control and Dispatch Service - the total scheduled MW for the transaction multiplied by the sum of the rates in Schedule 1 of the OATTs of all Participants in the transaction, provided that if any Participant charges a per-transaction Ancillary Service 1 rate, the transmission customer will pay that rate in addition to the sum of the rates of the other Participants.


The revenues collected for the Ancillary Service 1 Charge will be allocated among the Participants in the related transaction in the proportion that each Participant’s Schedule 1 rate bears to the sum of the Ancillary Service 1 charges for the transaction.

· Ancillary Service 2 Charge for Reactive Supply and Voltage Control from Generation Sources Service - the total scheduled MW for the transaction multiplied by the rate in Schedule 2 of the OATT of the Participant providing service on the last segment of the regional path.


The revenues collected for the Ancillary Service 2 Charge will be allocated entirely to the Participant providing service on the last segment of the regional path.

It is currently anticipated that the administrative charge will be assessed by the Billing Agent, and that the portion of this charge attributable to the Billing Agent will be $0.09/MWh for year one and $0.08/MWh for year two. The administrative charge will be collected by the Billing Agent, who will also serve as the OASIS Manager for the Experiment. 
6.
Withdrawal

The participation agreement will expressly permit a Participant to withdraw:

· prior to implementation of the Experiment at the sole discretion of the Participant;

· at any time due to adverse regulatory action (subject to any obligations incurred for transactions already consummated under the Experiment in which the withdrawing Participant participated), including conditions that may be imposed by the Commission on the Experiment, or intervenor action.  Included among such conditions would be subjecting the rates, TRRs or costs of a Non-Jurisdictional Participant to review under the FPA, either directly or indirectly, or to refunds or the possibility thereof; or

· at the sole discretion of the withdrawing Participant, upon 90 days’ prior written notice effective on or after the first anniversary of the operational date of the Experiment.

C.
Factors Distinguishing the Experiment from Vernon and Basin 
The WestConnect members believe that the Experiment described above is distinguishable from the operative facts in the Vernon and Basin cases in the following ways:

· The Experiment does not provide for the collection of the TRRs of any Non-Jurisdictional Participant in a rate charged by a Jurisdictional Participant.  The Non-Jurisdictional Participants will not participate in the Regional Average Rate.  All revenues will be collected by an unaffiliated Billing Agent.  Revenues produced by the Regional Rates for each transaction will be allocated to each Participant in the transaction in the proportion that the Participant’s applicable rate bears to the sum of the rates of the Participants in the transaction, subject to the caps described above.

· When the rate of a Non-Jurisdictional Participant is used as the Regional Path Rate for a regional transaction, it is because the Non-Jurisdictional Participant would be entitled to collect that rate anyway on its segment of a regional transmission path, but has agreed that the revenues from the regional transaction will be distributed to the Participants participating in the transaction such that each Participant will receive its pro rata share of the revenues, subject to any applicable caps as described above.  The Commission Staff and transmission customers will be able to verify that the rates of the Non-Jurisdictional Participants used in determining the Regional Path Rates are the same rates posted on the respective OASIS of each Non-Jurisdictional Participant, which meet the comparability standard.  Therefore, based on the rate design, there should be no need to verify the justness and reasonableness of the components of the Regional Path Rate.

· The Non-Jurisdictional Participants will not voluntarily submit to Commission review of their rates, costs and TRRs under the just and reasonable standard of FPA Section 205, either in the participation agreement or in the Experimental Tariff.

· The Regional Average Rate is calculated based on the TRRs and billing determinants of the Jurisdictional Participants only.  It therefore presents no Vernon issue.  The TRRs of the Jurisdictional Participants have all previously been determined to be just and reasonable by the Commission and will not increase during the term of the Experiment.  The Regional Average Rate will also be capped at the sum of the rates of the participating Jurisdictional Participants.  Therefore, the rate design should obviate the need for a review of the justness and reasonableness of the underlying rate components.

· Customer participation in the Experiment is optional.  No customer has to take service at the regional rate.  Each customer will continue to have the option to take point-to-point service from each individual Participant at the individual rate set forth in that Participant’s OATT.  In contrast, Vernon’s TRR was passed through to CAISO customers through the TAC; and CAISO customers could not avoid that charge by taking service alternatively under individual OATTs of PTOs.  Likewise, in Basin, customers of the Common Use Utilities under the Joint OATT could not avoid the impact of Basin’s TRR on the rate under the Joint OATT by taking service under the respective individual OATTs of those utilities.

III.
CONCLUSION

For the reasons set forth above, the WestConnect members and potential Participants believe (a) that the participation of the Non-Jurisdictionals in the Experiment should not require Commission review of the transmission rates, revenue requirements or costs of the Non-Jurisdictionals - a requirement that would deter them from participating; (b) the Discount Rule either does not apply or should be waived partially for the Experiment; (c) firm service provided under the Experiment should be excluded from the calculation of the Transmission Provider’s transmission system peak and the related LRS calculations; and (d) the calculation of losses across the systems of the Participants need not change for purposes of the Experiment.  The WestConnect members request the Staff’s views and guidance with respect to these fundamental issues and the other questions highlighted above, which are summarized in the accompanying transmittal letter.  

� The Jurisdictional members in WestConnect include Arizona Public Service Company (“APS”), El Paso Electric Company, Nevada Power Company/Sierra Pacific Power Company, Public Service Company of Colorado (“PSCo”), Public Service Company of New Mexico (“PNM”), and Tucson Electric Power Company.


� The consumer-owned members in WestConnect include Imperial Irrigation District, Sacramento Municipal Utility District, Salt River Project Agricultural Improvement and Power District, Southwest Transmission Cooperative, Inc. and Tri-State Generation and Transmission Association, Inc. (“Tri-State”).  The federal power marketing administration member is the Western Area Power Administration (“Western”).


�  Sierra Pacific Power Company and Sacramento Municipal Utility District are not directly interconnected with any other member and, therefore, do not plan to participate in the Experiment described below.


� For details regarding the losses, two mandatory ancillary service charges and the administrative charge that the Experiment contemplates would be added to all transactions, see subsections II.B.5.a. and d below.


� Bonneville Power Administration, et al. v. F.E.R.C., 422 F.3d 908, 924, 926 (9th Cir. 2005).


� Pacific Gas & Electric Co. v F.E.R.C., 306 F.3d 1112, 353 U.S.App.D.C.286 (2002) (“Vernon”); City of Vernon, California, Opinion No. 479, 111 F.E.R.C. ¶61,092 (“Vernon Order on Remand”), reh’g. granted in part and denied in part, Opinion 479-A, 112 F.E.R.C. ¶61,207 (2005) (“Vernon Order on Rehearing”), reh’g. den., Opinion No. 479-B, 115 F.E.R.C.¶61,297 (2006) (“Vernon Order Denying Rehearing”); Basin Electric Power Cooperative, 113 FERC ¶ 61,079 (2005) (“Basin”).  


� Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by Pubic Utilities and Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, order on reh’g, Order No. 888-A, FERC Stats. & Regs., [1996-2000] Regulations Preambles ¶ 31,048 (“Order No. 888-A”) at 30,275.


� Vernon, 306 F.3d at 1121.


� Id.


� Vernon Order on Remand, 111 F.E.R.C. ¶61,092 at 61,428.


� Id.


� Id. at 62,428-29.


� Id. at 62,429.


� The Commission relied on Vernon’s explicit agreement to “make all refunds, ... and do all other things required of a Participating [Transmission Owner] to implement any FERC order related to the ISO tariff” in Section 16.2 of the CAISO’s Transmission Control Agreement.  Vernon Order on Rehearing, 112 F.E.R.C. at PP 75-81; Vernon Order Denying Rehearing,  115 F.E.R.C. at PP 31-44. 

















� Western intends to develop and post on its OASIS separate rates that will apply solely to its participation in this Experiment.  These rates are to reflect a 5 x 16-hour rate design, like the other Participants' rates, to prevent a negative impact on Western in terms of revenue distribution.  However, Western’s lower, posted all-hours rates would apply for purposes of determining the cap on the Regional Path Rate (i.e., the sum of the rates of the individual participating Transmission Providers) for any transaction in which Western participates.  Accordingly, in transactions in which Western is a Transmission Provider and the cap applies, the customers would pay the sum of the rates of the participating Transmission Providers that would apply in the absence of the Experiment.


� This is subject to the proviso that Western’s share would always be capped at its posted all-hours rate, with the other participating Transmission Providers sharing the remainder of the collected rate pro rata when that cap applies.


� In transactions for which the rate payable by the customer is capped at the sum of the applicable posted rates of the participating Transmission Providers, the share of each participating Transmission Provider in the capped Regional Rate would be equal to its applicable posted rate.
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